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Mr. Leslie T. Rogers, Regional Administrator
Federal Transit Administration, Region IX
U.S. Department of Transportation

201 Mission Street, Suite 1650

San Francisco, California 94105

Dear Mr. Rogers:

The purpose of this letter is to confirm understandings from our teleconference
on March 11, 2009, related to two waiver requests by the City. Further this letter
provides the additional information requested related to the proposed reduction of the
performance bonding requirement from 100 percent to 50 percent for our West
Oahu/Farrington Highway Design-Build Contract.

We discussed the City’s request for a waiver of the FTA Design-Build Interim
Guidelines (September 2000) that we interpreted to require issuance of a Record of
Decision (ROD) prior to releasing an RFP for technical and price proposals to
contractors. FTA has now advised us that it is not necessary for us to request such a
waiver. We intend to issue the RFP for this work in April. We will not execute a
contract with a design-builder until we have had further discussions with FTA on our
readiness for this action.

With regard to FTA’s request for further justification for reducing the performance
bonding requirement, we provide the following information:

1. There are concerns in the insurance markets with the provision of very
high value performance bonds.

a. We have undertaken discussions with the Risk Manager for the City
and County of Honolulu, Beverly Braun; the Risk Manager for the Bay
Area Rapid Transit District, Jim Bridgeman; and the Caltrop OCIP Risk
Management Consultant to the City, Jim Birkowski. All of these
individuals are regularly involved in the purchase of insurance and
bonding for very large projects.
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b.

C.

Each has advised us that obtaining performance bonds above

$300 million is problematic in the current insurance market for some
large contractors. We do not wish to diminish our potential field of
proposers unnecessarily.

The State of Washington Department of Transportation, with the
Governor's approval, is currently seeking legislation to reduce
performance bonding requirements for projects in excess of

$250 million. A brief explanation of their justification for this action is
attached to this letter.

2. We are not significantly at risk if the performance bond requirement is
reduced.

The work we intend to undertake with this contract occurs over a long
period of time. In any given month throughout the duration of the
project, we have determined the total value of work in progress is less
than 5 percent of the contract amount. So long as we continually
monitor the quality and progress of the work, as we intend to do, the
failure of a contractor to perform over several months prior to a default,
is not likely to involve more than 20 percent of the total contract value
and a proportion of the work performed would still be of some value.

We have attached a graphic illustration of the amount of performance
bond proceeds required, assuming a default at any point in time over
the contract life. In this analysis, we have taken several worst case
scenario assumptions about the progress of the work, the utilization of
mobilization payments, the timing of contractor default and the
cost/schedule consequences of bringing in a new contractor under the
surety program. We do not believe all of these adverse factors
occurring simuitaneously form a credible scenario. Nonetheless if this
worst case were to occur, we still expect less than $200 million worth
of the performance bond would be expended.

3. There are several precedents for FTA to approve a reduction in
Performance Bonding requirements for very large projects.

In 1992 for the Honolulu Rapid Transit Development Project, a
performance bond of $250 million for the design-build portion of the
DBOM contract was approved by FTA. This bond cap was determined
through analysis in estimating the maximum value of work in progress
during the contract period.
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b. The Bay Area Rapid Transit System Airport Extension project utilized a
$250 million performance bond for a line contract valued in excess of
$500 million. We assume this was with the FTA approval.

¢. A reduced performance bond requirement was established for for the
Oakland Bay Bridge in the San Francisco Bay area and for the -15
highway projects in Salt Lake City. Reducing performance bond
requirements is not an unusual action for very large projects where it is
permitted by law.

d. According to the AASHTO Joint Task Force on Design Build:

“For larger projects, agencies are often willing to accept reduced bond
amounts, with the amount based on the potential cost overruns resulting
from a "worst case" scenario. The bonds for the ACTA, CO DOT, TCA,
and UT DOT projects were in the amount of $250 million. For the Legacy
Parkway project UT DOT agreed to accept a performance bond in the
amount of 50 percent of the contract price, and a $170 million payment
bond.

The decision to accept a reduced amount is based in part on the surety
industry's reluctance to issue 100 percent bonds for mega-projects, and in
part on the fact that only a handful of contractors have sufficient bonding
capacity to provide such bonds. Requiring a 100 percent bond would
therefore be likely to reduce the pool of interested contractors and could
therefore have a significant impact on the contract price."

Based on these factors, we believe the interests of both the City and County of
Honolulu and the Federal Government are adequately protected with a performance
bond level at 50 percent of the contract value.

Sincerely,

enneth T. Hamayasu, Chief

Rapid Transit Division

Attachment 1: WSDOT Legislation Request
Attachment 2: City of Honolulu Bonding Requirements Analysis
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2009 WSDOT Agency Request Legislation
Information
Bills for Agency Request (Approved by Governor’s office)

Concerning Bond Amounts for Department of Transportation Highway Contracts

To help deliver the many projects on time and within budget WSDOT has explored
innovative ideas for delivery. The construction industry strongly encouraged WSDOT to
consider adjusting the performance bond amount on the most expensive projects. Because of
the increased number of construction projects and rising costs, contractors are finding it more
difficult and expensive to obtain performance bonds that are above $250 million, and are
experiencing a limited ability to bid on additional projects. Surety bonds requiring 100% of
contract value on mega projects impacts the public as fewer bidders are able to compete due
to the limited capacity to maintain such high bond limits. This may result in higher project
bids, and restrict the potential for business growth of affected Washington state contractors.
This proposed legislation would adjust the performance bond amount for projects with a
contract value exceeding $250 million, while ensuring the state’s exposure to loss is still
100% covered. In practice, this will be implemented on our largest mega-project contracts.
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Basis of Estimate
1 Amount of Bond equals 50% of Design Build Contract Amount.

2 Total Design Build Contract Amount equals $584,604,858 (as shown in the Draft EIS)
plus 6% Project Reserve plus 5% inflation for a Contract Amount of $650,665,207

3 Total Construction amount equals $524,309,290 (as shown in the Draft EIS) plus
6% Project Reserve plus 5% inflation for a Contract Amount of $583,556,240

4 Design Build Contract duration = 43 months as shown in the Master Program Schedule.
5 Construction work in place estimated to follow typical "S" curve as shown in Chart 2

6 Design Cost equals $23,593,918 (as shown in the Contract Package Plan) plus
6% Project Reserve plus 5% inflation for a Design Cost of $26,260,030.

7 Design duration estimated to be 12 months as shown in the Master Program Schedule.
8 Design work in place estimated to follow typical "S" curve as shown in Chart 3
9 Design value is assumed to be worth at 50% of Amount Paid in case of default.

10 Mobilization & Start-up Costs estimated to be $36,701,650 (as shown in the contract
package Plan) pius 6% Project Reserve plus 5% inflation for a cost of $40,848,937.

11 Mobilization & Start-up Costs are assumed to be 30 in case of default.

12 50% Mobilization to be paid after 5% of the work is in place. The remaining 50%
mobilization to be paid after 10% of the work is In place.

13 5% Retainage to be held until 50% work is in place and then heid to end of project.
14 Estimated Cost to Complete assumes a five (5) month delay for default.

15 Estimated Cost to Complete assumes an additional cost equal to 10% over original
Contract Amount in order to rebid contract to next highest bidder.

16 Above costs were in 2007 4th Quarter dollars escalated to 2008 4th Quarter dollars
using 5% inflation based on various sources.
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