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IN REPLY REFER TO:

H A R , HRT7/11-424287

HONOLULU AUTHORITY for RAPID TRANSPORTATION Kenneth Toru Hamayasu, P.E.
INTERIM EXECUTIVE DIRECTOR

BOARD OF DIRECTORS

July 12, 2011 Carrie K.S. Okinaga, Esq.
CHAIR

Ivan M. Lui-Kwan, Esq.
VICE CHAIR

William “Buzz” Hong
Donald G. Horner

Keslie W. K. Hui

. Damien T. K. Kim

Mr. Kevin Rozendaal Glenn M. Okimoto, Ph.D.
Project Manager David K. Tanoue
Wayne Y. Yoshioka

Kiewit Infrastructure West Company
94-235 Leoku Street
Waipahu, Hawaii 96797

Dear Mr. Rozendaal:

Subject: Contract No. CT-DTS-1100195, RFP-DTS-261611
Kamehameha Highway Guideway Design Build Contract
Honolulu High-Capacity Transit Corridor Project

Attached for your files is a fully executed copy of the subject contract.

If there are any questions regarding this matter, please contact Wes Mott at 768-6155.

JeJarnsspn

Kenneth T. Hamayasu
Interim Executive Director

Attachment
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CITY AND COUNTY OF HONOLULU, Alii Place, Suite 1700, 1099 Alakea Street, Honolulu, Hawaii 96813
Phone: (808)768-6159 Fax: (808)768-5110 www.honolulutransit.org



CONTRACT NO. C-1-071S~ 00198

Honolulu High-Capacity Transit Corridor Project

AGREEMENT FOR DESIGN-BUILD SERVICES
RFP-DTS-261611
CONTRACT NO. CT-DTS-1100195

This Contract for Design-Build Services dated June 30 , 2011, (the “Contract”), is entered
into by and between the CITY AND COUNTY OF HONOLULU, a municipal corporation of the State of
Hawai'i, whose principal place of business and mailing address is Honolulu Hale, 530 South King Street,
Honolulu, Hawai'i 96813 (the “CITY”), and KIEWIT INFRASTRUCTURE WEST CO., a [State]
corporation, whose principal place of business and mailing address is 2215 East 1* Street, Vancouver,
Washington 98661 (the “DESIGN-BUILDER”).

WITNESSETH THAT:

WHEREAS, the CITY desires the DESIGN-BUILDER to undertake the design and construction
of the Kamehameha Highway Guideway for the Honolulu High—Capacity Transit Corridor Project in
Honolulu, Hawai'i, from a location east of Pearl Highlands Station to a point east of Aloha Stadium
Station (the “PROJECT” as defined in the Special Provisions);

WHEREAS, CITY personnel are not able to provide the services entered hereunder; and

WHEREAS, the DESIGN-BUILDER was selected pursuant to Section 103D-303 of the Hawai’i
Revised Statutes (HRS), as amended, and related Hawai'i Administrative Rules (HAR), relating to
competitive sealed proposals;

NOW, THEREFORE, the CITY and the DESIGN-BUILDER, in consideration of the foregoing
and of the mutual promises hereinafter set forth, and intending to be legally bound, hereby mutually agree
as follows:

1.  The DESIGN-BUILDER shall perform and complete all of the services required for the
PROJECT in accordance with and as set forth in the Contract Documents as hereinafter described, shall
furnish all services, labor, goods, materials, supplies, equipment and other incidentals reasonably
necessary for the successful completion of the PROJECT and work contemplated under the Contract
Documents (the “Work™), and the DESIGN-BUILDER shall receive and accept as full compensation for
all of the Work the price for the various items of the Work as hereinafter set forth.

2. The DESIGN-BUILDER shall perform and complete the Work in accordance with:

a. Part 1 — This Agreement;

b. Part 2 — The Special Provisions and any attachments and exhibits thereto
(collectively, “Special Provisions™);

c. Part 3 — The General Conditions of Design-Build Contracts for the City and
County of Honolulu, dated February 2009 (“GCDB”);

d. Part 4 — The Design Criteria;

e. Part 5 — The Engineering Data;

Kamehameha Highway Guideway Design-Build Contract AGREEMENT

Contract No. CT-DTS-1100195 -1- June 6, 2011



Honolulu High-Capacity Transit Corridor Project

f. Part 6 — The Request For Proposal Drawings as modified by the
DESIGN-BUILDER’s proposal information, dated October 7, 2010 (“RFP Part 2
Proposal”), as modified (if applicable) by the first Best and Final Offer, dated
December 30, 2010 (“BAFO 17), and as modified (if applicable) by the second
Best and Final Offer, dated March 4, 2011 (“BAFO 2”); modifications in BAFO
2 control over modifications in BAFO 1; modifications in BAFO 1 control over
the RFP Part 2 Proposal;

g Part 7 — The , Technical Provisions, Standard Specifications in that order, and
any attachments and exhibits thereto (collectively, “Standard Specifications™);

h. Part 8 — The Plan Standards, the City and County of Honolulu Department of
Transportation Services, Rapid Transit Division Standard and Directive
Drawings, the RFP and all corresponding RFP addenda; and

i. Part 9 — The DESIGN-BUILDER’s Proposal, as modified (if applicable) by
BAFO 1, and as modified (if applicable) by BAFO 2; modifications in BAFO 2
control over modifications in BAFO 1; modifications in BAFO 1 control over the
RFP Part 2 Proposal;

all of which are collectively referred to as the “Contract Documents™ as defined in the Special Provisions,
are attached hereto and incorporated herein, and are listed in order of controlling precedence should there
be any conflict in the terms of the Contract Documents, and any modifications, changes or amendments in
connection therewith being specifically referred to and incorporated herein by reference and made a part
hereof as though fully set forth herein. Provided, those portions of Part 9 that exceed the requirements of
the other Contract Documents become the new minimum Contract requirements.

3. The DESIGN-BUILDER shall complete the Work required under the Contract
Documents as provided for in the Special Provisions and other Contract Documents attached hereto.

4. There will be several separate and distinct written notices to proceed under the
Contract. Work shall not begin until the CITY has issued the respective Notice to Proceed (“NTP”). Any
Work undertaken by the DESIGN-BUILDER prior to issuance of a required written NTP will be the sole
responsibility of and will be undertaken at the sole risk of the DESIGN-BUILDER, without any
obligation on the part of the CITY.

The first NTP ("NTP #1") will be for all required Preliminary Engineering Work activities, as
defined by the CITY.

The second NTP ("NTP #2") will be for Final Design Work activities, as defined by the
CITY.

The third NTP (“NTP #3”) will be for all remaining Work of the Contract

All NTPs shall be issued in support of the accepted Baseline Schedule (as Proposed) in
compliance with the schedule required dates defined in SP-4.1 and attached to this Agreement in Part 9.

Unless specifically addressing NTP #1, NTP #2, or NTP #3, whenever reference is made to “the
NTP” it shall be understood that what is intended by the reference is the applicable NTP as determined by
the context. In the event the context is not clear, the reference shall be assumed to refer to NTP #3.

Kamehameha Highway Guideway Design-Build Contract AGREEMENT
Contract No. CT-DTS-1100195 -2- June 6, 2011



Honolulu High-Capacity Transit Corridor Project

5. This is a firm fixed-price contract, and subject to the provisions of this paragraph and in
accordance with Chapter 6 of the GCDB as amended by Chapter 6 of the Special Provisions, the CITY
agrees to pay the DESIGN-BUILDER, for the satisfactory performance and completion of the Work, the
payments in accordance with the Schedule of Milestones. The aggregate amount of these lump sum
payments shall not exceed THREE HUNDRED SEVENTY TWO MILLION ONE HUNDRED FIFTY
THOUSAND and 00/100 DOLLARS ($372,150,000.00). The lump sum payments for services and the
Work performed under the Contract are all inclusive of direct labor, overhead, general and administrative
expenses, other direct costs, subcontractor costs, fixed fees, and all applicable taxes including State
general excise and use tax (“GET”) and county one-half percent (0.5%) GET Surcharge

In accordance with the paragraphs above, the total aggregate amount of THREE HUNDRED
SEVENTY TWO MILLION ONE HUNDRED FIFTY THOUSAND and 00/100 DOLLARS
($372,150,000.00) is established as the maximum payable under this Contract and is subject to the
Special Provisions and the GCDB, including the provisions thereof relating to reducing or increasing the
compensation of the DESIGN-BUILDER.

6. By signing below, the DESIGN-BUILDER hereby certifies that, to the best of its
knowledge and belief, cost or pricing data, as defined in Section 3-122-122, HAR, and submitted pursuant
to Section 3-122-125, HAR, is accurate, complete, and current as of the date of this Contract.

7. Unless notified otherwise by the Officer-In-Charge in writing when notice is to be
given to the CITY, it shall be mailed or delivered to:

City and County of Honolulu
Department of Transportation Services
650 South King Street, 3™ Floor
Honolulu, Hawai'i 96813

Attention: Director

8. Unless agreed to otherwise in writing when notice is to be given to the DESIGN-
BUILDER, it shall be mailed or delivered to:

Kiewit Infrastructure West Co.
2215 East 1st Street
Vancouver, WA 98661

Attention: Kevin Rozendaal, Project Manager

9. This Contract, its integrated attachments, and the Contract Documents constitute the
entire agreement of the parties and such is intended as a complete and exclusive statement of the
promises, representations, negotiations, discussions, and other agreements that may have been made in
connection with the subject matter hereof. Unless an integrated attachment to this Contract specifically
displays a mutual intent to amend a particular part of this Contract, general conflicts in language between
any such attachment and this Contract shall be construed consistent with the terms of this Contract.
Unless otherwise expressly authorized by the terms of this Contract or the other Contract Documents, no
modification or amendment to this Contract shall be binding upon the parties unless the same is in writing
and signed by the respective parties hereto.

Kamehameha Highway Guideway Design-Build Contract AGREEMENT
Contract No. CT-DTS-1100195 -3- June 6, 2011



From BFS - 74
(Mar. 1996)

Certificate

The attached contract for Design and construction of the Kamehameha Highway
Guideway for the Honolulu High-Capacity Transit Corridor Project in Honolulu, Hawaii, from a location east of
Pearl Highlands Station to a point east of Aloha Stadium Station
- ($372,150,000.00)

is hereby approved as to availability and designation of funds, and certification is hereby made that there is a valid appropriation from
which expenditures to be made under said contract may be made and that sufficient unencumbered funds are available in the Treasury
of the City and County of Honolulu to the credit of such appropriation to pay the amounts of such expenditures when the same become
due and payable.

CONTRACTNO. CT-DTS- 1100195 HONOLULU, HAWAII
FUND  Transit Fund (690) ) pate:  JUL 11 201
Transit Improvement Bond Fund (695)

~

ACCOUNTNO.
690/7801-10-D (4064) $ 12,257,246.00 WW«—\,

695/7801-10-D (4064) 23,827,421.00 Director of Budget & Fiscal Services [/
695/7801-11-D (4064) 30,555,758.00 '
695/7801-10-C (4072) B 305,509,575.00

$ 372,150,000.00




Honolulu High-Capacity Transit Corridor Project

IN WITNESS WHEREOF, the CITY and the DESIGN-BUILDER have executed this Contract
by their duly authorized officers or agents on the day and year first above written.

APPROVED AS TO CONTENT: CITY AND COUNTY OF HONOLULU
\
By: Z//y’ @M By: ? t Cé zs e
Departmeer Trﬁlsp@ﬁtion Services Director of: Budget anc'i Fiscal Services Y& B
JUo i1 200
Date:

DESIGN-BUILDER
KIEWIT INFRASTRUCTURE WEST CO.

W g a

. Its A. T. Skoro, Sr. Vice President

President

Its LeeR. z

APPROVED AS TO FORM AND
LEGALITY

Kamehameha Highway Guideway Design-Build Contract AGREEMENT
Contract No. CT-DTS-1100195 -4- June 6, 2011



POWER OF ATTORNEY

KIEWIT INFRASTRUCTURE WEST CO., a Delaware corporation (the “Corporation™),
appoints A. T. SKORO as its Attorney-in-Fact with the authority to act on behalf of the
Corporation for the purpose of executing and delivering the following documents with respect to
the Honolulu High-Capacity Transit Corridor Project, Kamehameha Highway Guideway Design-
Build Contract, Contract No. CT-DTS-1100195, RFP-DTS-261611, located in Honolulu, Hawaii
(the “Project™):

Bid Proposals

Bid Bonds

Contracts

Contract Change Orders

Surety Bonds

Performance/Payment Bonds

Final Contract Payments

Joint Venture Agreements and Joint Venture Agreement Amendments

Corporate guarantees

Subcontracts and Material Contracts, including Incidental Work Orders and related
agreements

Change Orders to Subcontracts and Material Contracts

Purchase Agreements

Release of Retainage

Professional Service Agreements

Real Estate purchases, that do not exceed Five Hundred Thousand Dollars ($500,000)
Real Estate leases

Equipment purchases

Rental Agreements, provided the rental period does not exceed twelve (12) months
Payroll Affidavits

Progress Payment Estimates

The Corporation reserves the right to revoke or amend this Power of Attorney. This
Power of Attorney shall remain in effect for a period of three (3) years from its effective date,
unless earlier revoked in writing, thereby expiring on May 2, 2014.

IN WITNESS WHEREOF, Kiewit Infrastructure West Co. has caused its name to be
subscribed hereto and its corporate seal to be affixed by its duly authorized officers on May 2,

2011 (the “Effective Date™).
.: /// KIEWI% )

Michae! F. Norton, Secretary chate Piechoski, Vice President
STATE OF NEBRASKA ) GENERAL NOTARY - State of Nebraska
i STACEY A. LAMB
) L My Comm. Exp. Oct. 10,2011

COUNTY OF DOUGLAS ) —=—=
Subscribed and sworn to before me this 2™ day of May, 2011.

%A@Or
Notary Public

My commission expires:_(O- [0 -1



POWER OF ATTORNEY

KIEWIT INFRASTRUCTURE WEST CO., a Delaware corporation (the “Corporation”),
appoints LEE R. ZINK as its Attorney-in-Fact with the authority to act on behalf of the
Corporation for the purpose of executing and delivering the following documents with respect to
the Honolulu High-Capacity Transit Corridor Project, Kamehameha Highway Guideway Design-
Build Contract, Contract No. CT-DTS-1100195, RFP-DTS-261611, located in Honolulu, Hawaii
(the “Project™):

Bid Proposals that do not exceed Ten Million Dollars ($10,000,000)

Bid Bonds that do not exceed Ten Million Dollars ($10,000,000)

Contracts that do not exceed Ten Million Dollars ($10,000,000)

Contract Change Orders that do not exceed Ten Million Dollars ($10,000,000)

Subcontracts, includes Incidental Work Orders and related agreements, that do not

exceed Ten Million Dollars ($10,000,000)

. Material Contracts that do not exceed Ten Million Dollars ($10,000,000)

. Change Orders to Subcontracts and Material Contracts, provided the increase or
decrease in the Subcontract or Material Contract amount does not exceed Ten Million
Dollars ($10,000,000)

. Purchase Agreements that do not exceed Ten Million Dollars ($10,000,000)

. Release of Retainage that does not exceed Ten Million Dollars ($10,000,000)

. Professional Service agreements that do not exceed One Hundred Thousand Dollars
($100,000)

. Real Estate leases that do not exceed Five Hundred Thousand Dollars ($500,000)

. Rental Agreements, provided the rental period does not exceed six (6) months

. Payroll Affidavits

Progress Payment Estimates

The Corporation reserves the right to revoke or amend this Power of Attorney. This
Power of Attorney shall remain in effect for a period of three (3) years from its effective date,
unless earlier revoked in writing, thereby expiring on June 8, 2014.

IN WITNESS WHEREOF, Kiewit Infrastructure West Co. has caused its name to be
subscribed hereto and its corporate seal to be affixed by its duly authorized officers on June 8,
2011 (the “Effective Date™).

ATTEST: /% MEW WEST CO.

Michael F. Norion, Secretary “Tobin A. Schrop ice President

STATE OF NEBRASKA )

)
COUNTY OF DOUGLAS )

Subscribed and sworn to before me this 8" day of @/ / / /
a S : ¢ <

Nota'ﬁ Public

My commission expires: J -5-30/5
GENERAL NOTARY - State of Nebragka |

LAURIE 8, VIK
My Comm. Exp. March 8, 2018




Bond No. 105553728

PERFORMANCE BOND (SURETY)
(6/21/07)

KNOW TO ALL BY THESE PRESENTS:

That Kiewit Infrastructure West Co., 2215 East 1% Street. Vancouver,
Washington 98661

(Full Legal Name and Street Address of Contractor)

as Design-Builder, hereinafter called Principal, and Travelers Casualty and Surety Company of America_

One Tower Square, Hartford, CT 06183
(Name and Street Address of Bonding Company)

as Surety, hereinafter called Surety, a corporation(s) authorized to transact business as a

surety in the State of Hawaii, are held and firmly bound unto the City and County of Honolulu,
(State/County Entity)

its successors and assigns, hereinafter called Obligee, in the amount of THREE HUNDRED
SEVENTY TWO MILLION ONE HUNDRED FIFTY THOUSAND AND 00/100 DOLLARS
($372,150,000.00), to which payment Principal and Surety bind themselves, their heirs,
executors, administrators, successors and assigns, jointly and severally, firmly by these
presents.

WHEREAS, the above-bound Principal has signed a Contract with Obligee on
June 7, 2011 , for the following project:

CONTRACT NO. CT-DTS-1100195, RFP-DTS-261611

Kamehameha Highway Guideway Design-Build Contract

Honolulu High-Capacity Transit Corridor Project
for the City and County of Honolulu

hereinafter called Contract, which Contract is incorporated herein by reference and made a part
hereof.

NOW THEREFORE, the condition of this obligation is such that:

If the Principal shall promptly and faithfully perform, and fully complete the Contract in
strict accordance with the terms of the Contract as said Contract may be modified or amended
from time to time; then this obligation shall be void; otherwise to remain in full force and effect.

Kamehameha Highway Guideway Design-Build  -1- Performance Bond (Surety)
Contract No. CT-DTS-1100195 May 2011



Surety to this Bond hereby stipulates and agrees that no changes, extensions of time,
alterations, or additions to the terms of the Contract, including the work to be performed
thereunder, and the specifications or drawings accompanying same, shall in any way affect its
obligation on this bond, and it does hereby waive notice of any such changes, extensions of
time, alterations, or additions, and agrees that they shall become part of the Contract.

In the event of Default by the Principal, of the obligations under the Contract, then after
written Notice of Default from the Obligee to the Surety and the Principal and subject to the
limitation of the penal sum of this bond, Surety shall remedy the Default, or take over the work
to be performed under the Contract and complete such work, or pay moneys to the Obligee in
satisfaction of the surety’s performance obligation on this bond.

Signed this __12th day of May ., 2011

(Seal) Kiewit Infrastructure West Co.
Name of Principal (Contractor)

L (O

Signature A, T. Skoro

Sr. Vice President

Title

(Seal) Travelers Casualty and Surety Company of America
Name of Surety

. é%w° 1‘2" ZZZ‘ﬁlﬁizgga ;

Signature

Christina M. Harnden, Attorney-in-Fact

Title
*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
Kamehameha Highway Guideway Design-Build ~ -2- Performance Bond (Surety)

Contract No. CT-DTS-1100195 May 2011



1/11/95
(Acknowl2. frm)

SURETY ACKNOWLEDGMENT
[FOR USE BY SURETY]

STATE OF NEBRASKA )

Ss.
COUNTY OF DOUGLAS )

On this 12th day of May . 2011,

before me personally came Christina M. Hamden

to me known, who, being by me duly sworn, did depose and say that she

resides in Douglas County, Nebraska ; that _she is the
Attorney-in-Fact of _Travelers Casualty and Surety Company of America ’

the corporation described in and which executed the attached instrument; that

she is duly appointed under power of attorney, dated May 12 2011 i

which said power of attorney is attached hereto, is now in force and effect;

that she knows corporate seal of the said corporation; that the seal

affixed to the said instrument is such corporate seal; and that it was so
affixed by order of the Board of Directors of the said corporation; and that
@r.

GENERALNOEIASXBS:?ESE‘:M”“ Notary Public Lisa Buller

My Comm. EXp. Dec. 4, 2012

she signed her name thereto by like

State of NEBRASKA

(Notary Seal)
My commission expires: _12/04/2012

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description: N/A

Undated at time

Doc. Date: __of notarization  No. of Pages: Jurisdiction:
Signature of Notary Date of Certificate

(Official Stamp or Seal)

Printed Name of Notary
SURETY ACKNOWLEDGMENT May 2011



(Acknowl.frm, 8/97)

DESIGN-BUILDER ACKNOWLEDGMENT

{Corporation)
STATE OF KAOEEX Washington )
) ss.
KO XROGROQPORNAMVRAK )
City of Vancouver, County of Clark
On this 7 day of June , 20_11 , before me appeared
A. T. Skoro and LeeR. Zink

to me personally known, who, being by me duly sworn, did say that they are the

Sr. Vice President and _Vice President , respectively,
, and that

of _Kiewit Infrastructure West Co.

the seal affixed to the foregoing instrument is the corporate seal of said

corporation; and that said instrument was signed and sealed in behalf of said

corporation by authority of its Board of Directors, and the said

A. T. Skoro and LeeR. Zink acknowledged said

instrument to ?\ ﬁ free act and deed of said corporation.
\\ |

\ESP

. ey '9/ /
§Q~ZY'\‘*"\\SS‘0N Q, 4/
Sois NOTARY ; :-2
= . Lic#37354 : =
2 - PUBLIC, ; *5
',,"%}gﬁb%% pg@.x\-z_a \\\\‘ Notary Public, State of Washington
() PO NOIEN
“Iigy wa 5 My commission expires: April 13, 2013

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description:

{Separate acknowledgment for contract,

“porioImance bond and payment bond.)

Undated at time
Doc. Date: _Ofnotarization No. of Pages: Jurisdiction:

Signature of Notary Date of Certificate

(0Official Stamp or Seal)

Printed Name of Notary

DESIGN-BUILDER ACKNOWLEDGMENT May 2011



WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER

A POWER OF ATTORNEY
TR AVELE R S 'J Farmington Casualty Company St. Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Casualty and Surety Company
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casualty and Surety Company of America
St. Paul Fire and Marine Insurance Company United States Fidelity and Guaranty Company

St. Paul Guardian Insurance Company

Attorney-In Fact No. 221586 Certificate No. O O 3 8 1 3 7 9 9

KNOW ALL MEN BY THESE PRESENTS: That St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company and St. Paul Mercury Insurance
Company are corporations duly organized under the laws of the State of Minnesota, that Farmington Casualty Company, Travelers Casualty and Surety Company, and
Travelers Casualty and Surety Company of America are corporations duly organized under the laws of the State of Connecticut, that United States Fidelity and Guaranty
Company is a corporation duly organized under the laws of the State of Maryland, that Fidelity and Guaranty Insurance Company is a corporation duly organized under
the laws of the State of lowa, and that Fidelity and Guaranty Insurance Underwriters, Inc., is a corporation duly organized under the laws of the State of Wisconsin
(herein collectively called the “Companies”), and that the Companies do hereby make, constitute and appoint

Philip G. Dehn, Terry K. Bartel, Tammy Pike, Paul A. Foss, Lisa Buller, Marie Huggins, and Christina M. Harnden

of the City of Omaba , State of Nebraska , their true and lawful Attorney(s)-in-Fact,

each in their separate capacity if more than one is named above, to sign, execute, seal and acknowledge any and all bonds, recognizances, conditional undertakings and
other writings obligatory in the nature thereof on behalf of the Companies in their business of guaranteeing the fidelity of persons, guaranteeing the performance of
contracts and executing or guaranteeing bonds and undertakings required or permitted in any actions or proceedings allowed by law.

IN WITNESS WHEREOF, the Companies have caused this instrument to be signed and their corporate seals to be hereto affixed, this 15th
day of ___ December , 2009
Farmington Casualty Company St. Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Casualty and Surety Company
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casualty and Surety Company of America
St. Paul Fire and Marine Insurance Company United States Fidelity and Guaranty Company

St. Paul Guardian Insurance Company

State of Connecticut By:

City of Hartford ss. /Georg@ Thompson, @ice President

On this the __15th day of _December , 2009 | before me personally appeared George W. Thompson, who acknowledged
himself to be the Senior Vice President of Farmington Casualty Company, Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance Underwriters,
Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Travelers Casualty and Surety
Company, Travelers Casualty and Surety Company of America, and United States Fidelity and Guaranty Company, and that he, as such, being authorized so to do,
executed the foregoing instrument for the purposes therein contained by signing on behalf of the corporations by himself as a duly authorized officer.

MNanw €. JFzould

"\- Marie C. Tetreault, Notary Public

In Witness Whereof, I hereunto set my hand and official seal.
My Commission expires the 30th day of June, 2011.

58440-4-09 Printed in U.S.A.
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This Power of Attorney is granted under and by the authority of the following resolutions adopted by the Boards of Directors of Farmington Casualty Company, Fidelity
and Guaranty Insurance Company, Fidelity and Guaranty Insurance Underwriters, Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance
Company, St. Paul Mercury Insurance Company, Travelers Casualty and Surety Company, Travelers Casualty and Surety Company of America, and United States
Fidelity and Guaranty Company, which resolutions are now in full force and effect, reading as follows:

RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President, any Vice President, any Second Vice
President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary may appoint Attorneys-in-Fact and Agents to act for and on behalf
of the Company and may give such appointee such authority as his or her certificate of authority may prescribe to sign with the Company’s name and seal with the
Company’s seal bonds, recognizances, contracts of indemnity, and other writings obligatory in the nature of a bond, recognizance, or conditional undertaking, and any
of said officers or the Board of Directors at any time may remove any such appointee and revoke the power given him or her; and it is

FURTHER RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice President may
delegate all or any part of the foregoing authority to one or more officers or employees of this Company, provided that each such delegation is in writing and a copy
thereof is filed in the office of the Secretary; and it is

FURTHER RESOLVED, that any bond, recognizance, contract of indemnity, or writing obligatory in the nature of a bond, recognizance, or conditional undertaking
shall be valid and binding upon the Company when (a) signed by the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice
President, any Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary and duly attested and sealed with the
Company’s seal by a Secretary or Assistant Secretary; or (b) duly executed (under seal, if required) by one or more Attorneys-in-Fact and Agents pursuant to the power
prescribed in his or her certificate or their certificates of authority or by one or more Company officers pursuant to a written delegation of authority; and it is

FURTHER RESOLVED, that the signature of each of the following officers: President, any Executive Vice President, any Senior Vice President, any Vice President,
any Assistant Vice President, any Secretary, any Assistant Secretary, and the seal of the Company may be affixed by facsimile to any Power of Attorney or to any
certificate relating thereto appointing Resident Vice Presidents, Resident Assistant Secretaries or Attorneys-in-Fact for purposes only of executing and attesting bonds
and undertakings and other writings obligatory in the nature thereof, and any such Power of Attorney or certificate bearing such facsimile signature or facsimile seal
shall be valid and binding upon the Company and any such power so executed and certified by such facsimile signature and facsimile seal shall be valid and binding on
the Company in the future with respect to any bond or understanding to which it is attached.

I, Kori M. Johanson, the undersigned, Assistant Secretary, of Farmington Casualty Company, Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance
Underwriters, Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Travelers Casualty and
Surety Company, Travelers Casualty and Surety Company of America, and United States Fidelity and Guaranty Company do hereby certify that the above and foregoing
is a true and correct copy of the Power of Attorney executed by said Companies, which is in full force and effect and has not been revoked.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seals of said Companies this , b day of Ma/‘/} ,20 u

TS

Kori M. Johansc;n/Assistant Secretary\

To verify the authenticity of this Power of Attorney, call 1-800-421-3880 or contact us at www.travelersbond.com. Please refer to the Attorney-In-Fact number, the
above-named individuals and the details of the bond to which the power is attached.

WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER




Bond No. 105553728

LABOR AND MATERIAL PAYMENT BOND (SURETY)
(6/21/07)

KNOW TO ALL BY THESE PRESENTS:

That Kiewit Infrastructure West Co., 2215 East 1% Street, Vancouver,
Washington 98661

(Full Legal Name and Street Address of Contractor)

as Design-Builder, hereinafter called Principal, and Travelers Casualty and Surety Company of America

One Tower Square, Hartford, CT 06183
(Name and Street Address of Bonding Company)
as Surety, hereinafter called Surety, a corporation(s) authorized to transact business as a surety

in the State of Hawaii, are held and firmly bound unto the City and County of Honolulu,
(State/County Entity)

its successors and assigns, hereinafter called Obligee, in the amount of THREE HUNDRED
SEVENTY TWO MILLION ONE HUNDRED FIFTY THOUSAND AND 00/100 DOLLARS
($372,150,000.00), to which payment Principal and Surety bind themselves, their heirs,
executors, administrators, successors and assigns, jointly and severally, firmly by these
presents.

WHEREAS, the above-bound Principal has signed Contract with the Obligee on
June 7. 2011 for the following project:

CONTRACT NO. CT-DTS-1100195, RFP-DTS-261611

Kamehameha Highway Guideway Design Build Contract

Honolulu High-Capacity Transit Corridor Project
for the City and County of Honolulu

hereinafter called Contract, which Contract is incorporated herein by reference and made a part
hereof.

NOW THEREFORE, the condition of this obligation is such that if the Principal shall
promptly make payment to any Claimant, as hereinafter defined, for all labor and materials
supplied to the Principal for use in the performance of the Contract, then this obligation shall be
void; otherwise to remain in full force and effect.

1. Surety to this Bond hereby stipulates and agrees that no changes, extensions of
time, alterations, or additions to the terms of the Contract, including the work to be performed
thereunder, and the specifications or drawings accompanying same, shall in any way affect its
obligation on this bond, and it does hereby waive notice of any such changes, extensions of
time, alterations, or additions, and agrees that they shall become part of the Contract.

Kamehameha Highway Guideway Design-Build  -1- Labor and Material Payment Bond (Surety)
Contract No. CT-DTS-1100195 May 2011



2, A "Claimant" shall be defined herein as any person who has furnished labor or
materials to the Principal for the work provided in the Contract.

Every Claimant who has not been paid amounts due for labor and materials furnished for
work provided in the Contract may institute an action against the Principal and its Surety on this
bond at the time and in the manner prescribed in Section 103D-324, Hawaii Revised Statutes,
and have the rights and claims adjudicated in the action, and judgment rendered thereon;
subject to the Obligee's priority on this bond. If the full amount of the liability of the Surety on
this bond is insufficient to pay the full amount of the claims, then after paying the full amount
due the Obligee, the remainder shall be distributed pro rata among the claimants.

Signed this _12th __ day of May . 2011 .

(Seal) Kiewit Infrastructure West Co.
Name of Principal (Contractor)

Signature A. T. Skoro

_ Sy, Vice Presjident
Title

(Seal) Travelers Casualty and Surety Company of America
Name of Surety

N é%m 17T N Qé; :

Signature

Christina M. Harnden, Attorney-in-Fact

Title
*ALL SIGNATURES MUST BE ACKNOWLEDGED
BY A NOTARY PUBLIC
Kamehameha Highway Guideway Design-Build ~ -2- Labor and Material Payment Bond (Surety)

Contract No. CT-DTS-1100195 May 2011



1/11/95
(Acknowl2. £rm)

SURETY ACKNOWLEDGMENT
[FOR USE BY SURETY]

STATE OF NEBRASKA )

Ss.
COUNTY OF DOUGLAS )

On this 12th day of May , 2011 7

before me personally came Christina M. Harnden

to me known, who, being by me duly sworn, did depose and say that she

resides in Douglas County, Nebraska ; that _ghe is the
Attorney-in-Fact of _Travelers Casualty and Surety Company of America ’

the corporation described in and which executed the attached instrument; that

she is duly appointed under power of attorney, dated May 12 2011 7

which said power of attorney is attached hereto, is now in force and effect;

that _she knows corporate seal of the said corporation; that the seal

affixed to the said instrument is such corporate seal; and that it was so

affixed by order of the Board of Directors of the said corporation; and that

- Zdh

ﬁ GENERAL NOTARY - State of Nebraska Notary Public Lisa Buller

she signed her name thereto by like o

LISA BULLER
My Comm. Exp. Dec. 4, 2012 State of NEBRASKA

(Notary Seal)
My commission expires: 12/04/2012

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description: N/A

Undated at time
Doc. Date: __©f notarization  No. of Pages: Jurisdiction:

Signature of Notary Date of Certificate
(Official Stamp or Seal)

Printed Name of Notary
SURETY ACKNOWLEDGMENT May 2011



(Acknowl.frm, 8/97)

DESIGN-BUILDER ACKNOWLEDGMENT

{(Corporation)
STATE OF MAGREX Washington )
) ss.
XX XCOCIEXXGPOPEREAIAK )
City of Vancouver, County of Clark
On this 7 day of June , 20_11 , before me appeared
A. T. Skoro and _ LeeR. Zink

to me personally known, who, being by me duly sworn, did say that they are the

Sr. Vice President and _Vice President , respectively,

of _Kiewit Infrastructure West Co. , and that

the seal affixed to the foregoing instrument is the corporate seal of said
corporation; and that said instrument was signed and sealed in behalf of said

corporation by authority of its Board of Directors, and the said

A. T. Skoro and LeeR. Zink acknowledged said

instrument te\\lqpumb\& I;/z:ee act and deed of said corporation.

ey N
”, @M M Notary Public, State of Washington

‘?ﬁh_, or 3\/\}2\5‘(\\‘ \\\\\ — e
f’-"léni\\\\ My commission expires: April 13, 2013

NOTARY CERTIFICATE (Hawaii Administrative Rules §5-11-8)

Document Identification or Description:

{Separate acknowladgment for contract,
[3)

Undated at time
Doc. Date: Ofnotarization No. of Pages: Jurisdiction:

Signature of Notary Date of Certificate

(0fficial Stamp or Seal)

Printed Name of Notary

DESIGN-BUILDER ACKNOWLEDGMENT May 2011



WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER

A POWER OF ATTORNEY
TRAVE LE R s ‘J Farmington Casualty Company St. Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Casualty and Surety Company
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casualty and Surety Company of America
St. Paul Fire and Marine Insurance Company United States Fidelity and Guaranty Company

St. Paul Guardian Insurance Company

Attorney-In Fact No. 221586 Certificate No. O 0 3 8 1 3 7 9 8

KNOW ALL MEN BY THESE PRESENTS: That St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company and St. Paul Mercury Insurance
Company are corporations duly organized under the laws of the State of Minnesota, that Farmington Casualty Company, Travelers Casualty and Surety Company, and
Travelers Casualty and Surety Company of America are corporations duly organized under the laws of the State of Connecticut, that United States Fidelity and Guaranty
Company is a corporation duly organized under the laws of the State of Maryland, that Fidelity and Guaranty Insurance Company is a corporation duly organized under
the laws of the State of Iowa, and that Fidelity and Guaranty Insurance Underwriters, Inc., is a corporation duly organized under the laws of the State of Wisconsin
(herein collectively called the “Companies”), and that the Companies do hereby make, constitute and appoint

Philip G. Dehn, Terry K. Bartel, Tammy Pike, Paul A. Foss, Lisa Buller, Marie Huggins, and Christina M. Harnden

of the City of QOmaha , State of Nebraska , their true and lawful Attorney(s)-in-Fact,
each in their separate capacity if more than one is named above, to sign, execute, seal and acknowledge any and all bonds, recognizances, conditional undertakings and
other writings obligatory in the nature thereof on behalf of the Companies in their business of guaranteeing the fidelity of persons, guaranteeing the performance of
contracts and executing or guaranteeing bonds and undertakings required or permitted in any actions or proceedings allowed by law.

IN WITNESS WHEREOF, the Companies have caused this instrument to be signed and their corporate seals to be hereto affixed, this 15th
day of __December . 2009
Farmington Casualty Company St. Paul Mercury Insurance Company
Fidelity and Guaranty Insurance Company Travelers Casualty and Surety Company
Fidelity and Guaranty Insurance Underwriters, Inc. Travelers Casualty and Surety Company of America
St. Paul Fire and Marine Insurance Company United States Fidelity and Guaranty Company

St. Paul Guardian Insurance Company

State of Connecticut By:

City of Hartford ss. /Georg@ Thompson, @ice President

On this the __15th day of _December , 2009 | before me personally appeared George W. Thompson, who acknowledged
himself to be the Senior Vice President of Farmington Casualty Company, Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance Underwriters,
Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Travelers Casualty and Surety
Company, Travelers Casualty and Surety Company of America, and United States Fidelity and Guaranty Company, and that he, as such, being authorized so to do,
executed the foregoing instrument for the purposes therein contained by signing on behalf of the corporations by himself as a duly authorized officer.

YN\ga ¢. d ot

Marie C. Tetreault, Notary Public

In Witness Whereof, I hereunto set my hand and official seal.
My Commission expires the 30th day of June, 2011.

58440-4-09 Printed in U.S.A.

WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER
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This Power of Attorney is granted under and by the authority of the following resolutions adopted by the Boards of Directors of Farmington Casualty Company, Fidelity
and Guaranty Insurance Company, Fidelity and Guaranty Insurance Underwriters, Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance
Company, St. Paul Mercury Insurance Company, Travelers Casualty and Surety Company, Travelers Casualty and Surety Company of America, and United States
Fidelity and Guaranty Company, which resolutions are now in full force and effect, reading as follows:

RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President, any Vice President, any Second Vice
President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary may appoint Attorneys-in-Fact and Agents to act for and on behalf
of the Company and may give such appointee such authority as his or her certificate of authority may prescribe to sign with the Company’s name and seal with the
Company’s seal bonds, recognizances, contracts of indemnity, and other writings obligatory in the nature of a bond, recognizance, or conditional undertaking, and any
of said officers or the Board of Directors at any time may remove any such appointee and revoke the power given him or her; and it is

FURTHER RESOLVED, that the Chairman, the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice President may
delegate all or any part of the foregoing authority to one or more officers or employees of this Company, provided that each such delegation is in writing and a copy
thereof is filed in the office of the Secretary; and it is

FURTHER RESOLVED, that any bond, recognizance, contract of indemnity, or writing obligatory in the nature of a bond, recognizance, or conditional undertaking
shall be valid and binding upon the Company when (a) signed by the President, any Vice Chairman, any Executive Vice President, any Senior Vice President or any Vice
President, any Second Vice President, the Treasurer, any Assistant Treasurer, the Corporate Secretary or any Assistant Secretary and duly attested and sealed with the
Company’s seal by a Secretary or Assistant Secretary; or (b) duly executed (under seal, if required) by one or more Attorneys-in-Fact and Agents pursuant to the power
prescribed in his or her certificate or their certificates of authority or by one or more Company officers pursuant to a written delegation of authority; and it is

FURTHER RESOLVED, that the signature of each of the following officers: President, any Executive Vice President, any Senior Vice President, any Vice President,
any Assistant Vice President, any Secretary, any Assistant Secretary, and the seal of the Company may be affixed by facsimile to any Power of Attorney or to any
certificate relating thereto appointing Resident Vice Presidents, Resident Assistant Secretaries or Attorneys-in-Fact for purposes only of executing and attesting bonds
and undertakings and other writings obligatory in the nature thereof, and any such Power of Attorney or certificate bearing such facsimile signature or facsimile seal
shall be valid and binding upon the Company and any such power so executed and certified by such facsimile signature and facsimile seal shall be valid and binding on
the Company in the future with respect to any bond or understanding to which it is attached.

1, Kori M. Johanson, the undersigned, Assistant Secretary, of Farmington Casualty Company, Fidelity and Guaranty Insurance Company, Fidelity and Guaranty Insurance
Underwriters, Inc., St. Paul Fire and Marine Insurance Company, St. Paul Guardian Insurance Company, St. Paul Mercury Insurance Company, Travelers Casualty and
Surety Company, Travelers Casualty and Surety Company of America, and United States Fidelity and Guaranty Company do hereby certify that the above and foregoing
is a true and correct copy of the Power of Attorney executed by said Companies, which is in full force and effect and has not been revoked.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seals of said Companies this day of ,20

Kori M. ] ohansén/ Assistant Secretary\

To verify the authenticity of this Power of Attorney, call 1-800-421-3880 or contact us at www.travelersbond.com. Please refer to the Attorney-In-Fact number, the
above-named individuals and the details of the bond to which the power is attached.

WARNING: THIS POWER OF ATTORNEY IS INVALID WITHOUT THE RED BORDER




Honolulu High-Capacity Transit Corridor Project

SPECIAL PROVISION
CHAPTER SP-5  MODIFICATIONS; CHANGE ORDERS

SP-5.3 Change Orders
Chapter 5, Section 5.3 (a), of the GCDB is amended by adding the following subparagraphs:

¢)) The City acknowledges and agrees that the Contract is based on baselines provided
by the City in its RFP Part 2. These baselines include the Basic Project Configuration (see
Definition) and the Geotechnical Baseline Report (GBR). Design-Builder is obligated to use the
Basic Project Configuration and GBR standards as a firm baseline, unless Design-Builder
demonstrates to the City that a change is necessary for either of these baseline standards. If the
request for change to the baseline standards is approved by the City, the City will issue a Change
Order according to the procedures set forth herein.

(2) If the Design-Builder’s request for additional compensation is due to a Differing
Site Condition (DSC) from what is described in the Geotechnical Baseline Report (GBR), the
Design-Builder must comply with the requirements of this section and include the following:

(A) Provide documentation of the stratigraphy and soil properties actually
encountered in the construction and a detailed narrative describing the differing conditions
between the actual and those described in the GBR.

B Provide detailed engineering analysis describing the foundation design
changes necessitated by the DSC, and/or other DSC that causes the Design-Builder loss in
production that could not have been reasonably interpreted by Design-Builder from the
stratigraphy and soil properties described in the GBR.

©) Provide detailed engineering analysis describing the alternative foundation
processes the Design-Builder attempted in order to mitigate the DSC and an in-depth
explanation as to why these processes do not mitigate the loss.

3) Acceptance of RFP Part 2. Design-Builder shall review all the plans and
Specifications in the RFP Part 2 provided by the City. Unless Design-Builder requests a Change
Order for what it deems a discrepancy or inaccuracy in the plans and Specifications in the RFP Part
2, including the RFP Drawings, Design-Builder shall be responsible for and deemed to have
accepted the terms as provided in RFP Part 2. Any cost increases and/or delays which affect the
duration of a Critical Path resulting from such discrepancies or inaccuracy shall be the
responsibility of Design-Builder.

Chapter 5, Sections 5.3 (b), of the GCDB is amended by being deleted in its entirety and replaced with the
Sollowing:

(b) Adjustments of price or time for performance. If any change order increases or decreases
Design-Builder’s cost of, or the time required for performance of any part of the Work under this Contract,
an adjustment may be made and the Contract modified in writing accordingly. Any adjustment in Contract
Price made pursuant to this section shall be determined in accordance with HAR § 3-125-13(a), which is
included in Section 6.9 of this Special Provision, “Price Adjustments.” Failure of the parties to agree to an
adjustment in Contract Price shall be resolved in accordance with the price adjustment clause included in
Section 6.9 pursuant to HAR § 3-125-13(a)(1)(E). Failure of the parties to agree to an adjustment in time
shall not excuse Design-Builder from proceeding with the Contract as changed, provided that the City,
within fourteen (14) Days after the changed Work commences, makes such provisional adjustments in time
as the City deems reasonable. The right of Design-Builder to dispute the Contract Price or time required for
performance or both shall not be waived by its performing the Work, provided however, that it follows the

Kamehameha Highway Guideway Design-Build ~71~ BAFO Addendum 19 - December 2010
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Honolulu High-Capacity Transit Corridor Project

notice requirements for disputes and claims established by the Contract. [HAR 3-125-4(2)]

On any price adjustment, Design-Builder shall submit a pricing breakdown in the format attached in the
GCDB as Exhibit F, Estimate for Change Order Work for the City’s Review and Comment, within thirty
(30) Days or within such further time as the City may allow, from the time Design-Builder is informed of
the Work to be performed or of any changes. GCDB Exhibit H, Certification of Current Pricing must
accompany the cost estimate. The substantiation shall include Design-Builder’s and subcontractor’s cost
breakdown to a level of detail acceptable to the City.

Should Design-Builder delay or refuse to submit detailed cost breakdown for the changed Work, the City
may pay Design-Builder in accordance with Section 6.9 “Price Adjustments.”

Chapter 5, Section 5.3 of the GCDB is amended by adding the following new paragraph (f):

® Claims Process. This section outlines the exclusive procedure to be followed if Design-
Builder believes that it is entitled to additional compensation, additional Contract Time or both. This
section applies to all claims for additional compensation and all requests for additional Contract Time,
regardless of whether the basis for the claim for additional compensation, or request for additional Contract
Time, or both, stems from the performance of extra or additional Work, changed Work, excusable delays of
any nature, or any other reason whatsoever. For suspension of Work see GCDB Section 7.1.

(€)) When Design-Builder believes it is entitled to be paid more than that provided for
in the Contract, Design-Builder shall notify the City in writing as soon as Design-Builder becomes
aware of the event. Claims must be made within thirty (30) Days after giving written notice to the
City. Design-Builder’s documentation of claim shall include:

(A) A description of the disputed change condition that requires additional
compensation.

(B) The estimated amount of the additional cost to the City.
(&) Any Contract provision(s) that support the claim.
(D) The date upon which the condition occurred or was observed.

2) When an event occurs that Design-Builder believes entitles it to more time to
complete the Work than Contract Time permits, Design-Builder shall notify the City in writing as
soon as Design-Builder becomes aware of the event. Claims must be made within thirty (30) Days
after giving written notice to the City. Design-Builder’s documentation of claim shall include:

(A) A description of the disputed change condition that requires additional
time, including a schedule analysis that shows the event delayed the completion of the
project as a whole.

(B) The estimated amount of the additional time (in days) to the City.
(@) Any Contract provision(s) that support the claim.
D) The date upon which the condition occurred or was observed.

3 The City may request additional documentation from Design-Builder at any time
regarding a Claim. Failure to provide additional documentation when requested and when such
documentation exists constitutes a waiver of that portion of Design-Builder’s Claim to which the
additional documentation relates.

(C)) If Design-Builder does not provide a written notice of a claim for additional
compensation or additional Contract Time, any subsequent claim for additional compensation,
additional Contract Time, or both, is waived.

Kamehameha Highway Guideway Design-Build ~72 ~ BAFO Addendum 19 - December 2010
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(®)) If the City agrees with Design-Builder’s request for additional compensation or
Contract Time the parties shall negotiate a Change Order setting forth their agreement. If the City
disagrees, Design-Builder shall continue promptly with the Work.

6) Should Design-Builder disagree with the City’s determination of the claim,
Design-Builder may pursue remedies as set forth in GCDB Section SP-7.4.

SP-5.4 Claims Based on Oral Directives
Chapter 5, Section 5.4, of the GCDB is amended by adding new subsection (c) as follows:
© Notice to Sureties. If notice of any change affecting the general scope of the Work or the

provisions of the Contract Documents (including, but not limited to, Contract Price or Contract Time) is
required by the provisions of any Bond to be given to a surety, the giving of any such notice will be Design-
Builder's responsibility. A copy of Design-Builder’s notice to Surety shall be delivered simultaneously to
the City. The amount of each applicable Bond will be adjusted to reflect the effect of any such change.

SP-5.5 Overtime Inspections
Chapter 5, Section 5.5 of the GCDB is amended by being deleted in its entirety.

SP-5.6 Delay; Time Extensions; Unforeseeable Delays; Suspension

Chapter 5, Section 5.6 (d), Other Unforeseeable Delays, of the GCDB is amended by being deleted in its
entirety and replaced with the following SP 5.6 (d), Force majeure events:

(d) Force Majeure Events:

¢} Time Extensions. The City will issue Change Orders to extend the completion
deadlines as the result of any delay in the Critical Path on Baseline Schedule caused by a force
majeure event. It shall be the responsibility of Design-Builder to demonstrate to the City that the
delay in the Critical Path is attributable solely to the force majeure event. The term “force majeure”
shall mean any event beyond the control of Design-Builder, not due to an act or omission of
Design-Builder, any Subcontractors, their employees, agents and officers or any other Person for
whom Design-Builder may be legally or contractually responsible, and to the extent that the event
(or the effects of which event) could not have been avoided or prevented by due diligence and use
of reasonable efforts by Design-Builder. [HAR 3-125-18]

2 Additional Compensation. The City will issue Change Orders to compensate
Design-Builder for reasonable, verifiable additional direct costs incurred arising from force majeure
events as defined below, excluding delay damages except for any force majeure event, which is
determined to be a City-caused delay. The term “force majeure” is limited to the following:

(A) Any floods (fifty (50)-year or greater) within one (1) mile of the Project;
any Windstorm (Cat-3 or more severe) within one mile of the Project; or any earthquake
exceeding 3.5 on the Richter scale and epicentered within twenty-five (25) miles of the
specific location of damage on the Site; exceeding 5.0 on the Richter scale and epicentered
within 50 miles from the specific location of damage on the Site; or exceeding 6.5 on the
Richter scale and epicentered within seventy-five (75) miles from the specific location of
damage on the Site; in all cases based on the final determination regarding the location and
magnitude of the earthquake published by the National Earthquake Information Center in
Golden, Colorado;

(B) Any epidemic, blockade, rebellion, war, riot, act of terrorism or sabotage,
or civil commotion;

© Any spill or release of Hazardous Materials by a third party at, near or on
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the Site which occurs after the Proposal Due Date and is required to be reported to the City;

D) The discovery at, near, or on the Site of any archaeological,
paleontological, biological, or cultural resources, or any species presently or in the future
listed as threatened or endangered under the federal or state endangered species act;
provided that the existence of such resources was not identified in the Contract Documents;

(E) The suspension, termination, interruption, denial or failure to obtain,
nonrenewal, or amendment of any Environmental Approval, except as otherwise provided
in the Contract;

® Any change in a Governmental Rule or change in the judicial or
administrative interpretation of or adoption of any new Governmental Rules which is
materially inconsistent with Governmental Rules in effect on the Proposal Due Date and
materially affects the Contract; and

G Any court action seeking to restrain, enjoin, challenge, or delay
construction of the Project or the granting or renewal of any governmental approval for the
Project, except to the extent that the court action is due to an act or omission of Design-
Builder or any Subcontractor, and could not have been avoided or prevented by due
diligence and use of reasonable efforts by Design-Builder.

3) The term “force majeure” specifically excludes from its definition the following
matters which might otherwise be considered force majeure:

(A) Any climatic conditions, storms, floods (less than fifty (50)-year),
droughts, fires, Windstorms (less than Cat-3), earthquakes (3.5 or lower on the Richter
scale), landslides, or other catastrophes as measured, recorded, or experienced within
proximity to the Project;

®B) Strike, labor dispute, work slowdown, work stoppage, secondary boycott,
walkout, or other similar occurrence;

© The suspension, termination, interruption, denial or failure to obtain, or
nonrenewal of any permit, license, consent, authorization, or approval (including all
Governmental Approvals other than Environmental Approvals) which is necessary for the
performance of the Work or the maintenance of the Project;

D) Any change in a Governmental Rule (excluding material changes in
Environmental Laws) which was proposed or was otherwise reasonably foreseeable at the
Proposal Due Date or does not materially affect the Contract;

(E) The Work or the presence on the Project Site of any third party, including,
but not limited to, that of other contractors or personnel employed by the State of Hawai'i,
by other public bodies; by railroad, transportation, or utilities; or by private enterprises or
any delay in progressing such Work by any third party as indicated or disclosed in the
Contract Documents or ordinarily encountered or generally recognized as inherent in the
Work;

® The existence of any facility or appurtenance owned, operated, or
maintained by any third party, as indicated or disclosed in the Contract Documents or
ordinarily encountered or generally recognized as inherent in the Work;

(€)) The act, or failure to act, of any other public or governmental body,
transportation company or corporation, or utility, including, but not limited to, approvals,
permits, restrictions, regulations, or ordinances attributable to Design-Builder’s design,
submission, action or inaction, or means and methods of construction;
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(H) Restraining orders, injunctions, or judgments issued by a court which were
caused by Design-Builder’s submissions, action or inaction, or means and methods of
construction;

() Any shortages of supplies or Material required by the Contract Work;

@) Variations in soil moisture content from that represented in reports,
borings, or tests conducted by the City and included in the Contract Documents;

(K) Any situation which was within the contemplation of the parties at the time
of entering into the Contract; and

(5] All other matters not caused by the City or beyond the control of the City.

@) The foregoing limitations shall not affect Design-Builder’s ability to obtain
proceeds of insurance required under the Contract to be used for repair and replacement work
associated with insured events.

Chapter 5, Section 5.6 (f)(4) of the GCDB is amended by adding the following paragraphs (G) through
(M):

G) Delays by Subcontractors or suppliers at any tier unless it can be shown
that the delay was unforeseeable and not caused by any failure or neglect on the part of the
Subcontractor or supplier;

H) Delays that affect Design-Builder’s planned early completion, but do not
affect the specified or adjusted Contract Time;

¢)) Shortages of materials or equipment if the supplies, services, or equipment
were obtainable from other sources in sufficient time to permit Design-Builder to meet the
required schedule;

Q)] Financial difficulties;
(K) Lack of know-how or other inability to perform;
L) Labor problems; and

(M)  Any requirement that Design-Builder use equipment designated by the
City for the Project (“sole source” equipment).

Chapter 5, Section 5.6 (g) of the GCDB is amended by adding the following subparagraphs (1) through
5):

(¢)) The City will not be liable for any delays in contract schedule and/or cost that are
the fault of the Design-Builder. Should the HHCTCP Schedule be delayed due to the fault of the
Design-Builder the cost and/or schedule impacts shall be the responsibility of the Design-Builder.

2) No additional compensation will be paid to Design-Builder for any time period
when the overall project completion date is delayed as a result of concurrent delay. Delays are
considered to be concurrent when the Design-Builder encounters an excusable delay but also has
caused its own delay to the Project for the same period of time. In that situation, the Design-Builder
is only entitled to an adjustment to time and/or compensation for the period of time that the
excusable delay exceeds the concurrent delay.

3 Additional compensation shall be paid to Design-Builder if unreasonable delays
caused by City are the sole reason that the overall project completion date is delayed. No additional
compensation is warranted for delay if that delay does not affect the overall project completion date.
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4) When Design-Builder is entitled to additional compensation as stated above,
Design-Builder is entitled to reimbursement during the period of time when overall project
completion was actually delayed. Such reimbursement shall include direct costs, if any, incurred as
a result of the delay and a total of ten percent (10%) added to these amounts for both overhead and
profit. Work performed by a first tier Subcontractor shall include no more than a ten percent (10%)
mark-up for both overhead and profit, with an additional five percent (5%) mark up for Design-
Builder for both overhead and profit. If the Work is performed by a Subcontractor at the second tier
or lower, that Subcontractor is entitled to a total of ten percent (10%) for both overhead and profit
and Design-Builder and any Design-Builders above that tier are entitled to a total of three percent
(3%) mark up each for overhead and profit. Any other cost or consequential damage, including, but
not limited to costs incurred on other construction projects, is not compensable.

) All adjustments of Contract Time shall be solely for the period of time during
which the overall project completion date was actually delayed.

SP-5.7 Variations in Estimated Quantities

Chapter 5, Section 5.7 (a) of the GCDB is amended by being deleted in its entirety and replaced with the
Sollowing:

(a) Where the quantity of a Price Item in the Contract is an estimated quantity and where the
actual quantity of such Price Item varies more than fifteen percent (15%) above or below the estimated
quantity stated in the Contract, an adjustment in the Contract Price shall be made upon demand of either
party. The adjustment shall be based upon any increase or decrease in costs due solely to the variation
above one hundred fifteen percent (115%) or below eighty-five percent (85%) of the estimated quantity. If
the quantity variation is such as to cause an increase in the time necessary for completion, the City shall,
upon receipt of a timely written request for an extension of time, prior to final payment of the Contract,
ascertain the facts and make such adjustment for extending the completion date as in the judgment of the
City the findings justify. Any adjustment in the Contract Price shall be in accordance with Section 6.9
“Price Adjustments.” [HAR 3-125-10]

SP-5.8 Value Engineering Incentive
Chapter 5, Section 5.8 of the GCDB is amended by being deleted in its entirety.

SP-5.9 Escrowed Proposal Documents
Chapter 5 of the GCDB is amended by adding the following new Section SP-5.9.

(a) Upon Award of the Contract, designated representatives of the City and Design-Builder
shall jointly retrieve the Escrowed Proposal Documents from the designated escrow agent, and shall deliver
to the City one (1) copy of all documentary information used in preparation of the Price Proposal, which
shall be held in a locked fireproof cabinet supplied by Design-Builder and located in the City’s offices, with
the key held only by Design-Builder. Notwithstanding the foregoing, at Design-Builder’s option and at
Design-Builder’s sole expense, the Escrowed Proposal Documents may remain with another depository
reasonably acceptable to the City located in the Project vicinity, pursuant to instructions incorporating the
provisions of this SP-5.9. Concurrently with submission of quotations or revisions to quotations provided in
connection with formally proposed Amendments to this Contract and concurrently with approval of each
Change Order, if appropriate, one copy of all documentary information used in preparation of the quotation
or Change Order shall be added to the cabinet to be held with the other Escrowed Proposal Documents. The
Escrowed Proposal Documents will be held in such cabinet or otherwise maintained subject to Section (b)
below until all of the following have occurred:

(1) Two hundred seventy (270) Days have elapsed from Final Acceptance or
termination of the Work, as applicable;
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) All disputes regarding this Contract have been settled; and

3) Final payment on this Contract has been made by the City and accepted by Design-
Builder.

(b) Availability for Review. The Escrowed Proposal Documents shall be available during
business hours for joint review by Design-Builder and the City, in connection with review changes in the
Baseline Schedule and/or PPS-C, negotiations of price adjustments and Change Orders, and the resolution
of disputes. The City shall be entitled to review all or any part of the Escrowed Proposal Documents in
order to satisfy itself regarding the applicability of the individual documents to the matter at issue. The City
shall be entitled to make and retain copies of such documents as it deems appropriate in connection with any
such matters, provided that the City has executed and delivered to Design-Builder a confidentiality
agreement specifying that the Escrow Proposal Documents will be kept confidential; that copies of such
documents will not be distributed to any third parties other than the City’s agents, attorneys, and experts,
and other dispute resolvers hereunder; and that all copies of such documents (other than those delivered to
the dispute resolvers) will be either destroyed or returned to the depository (or to Design-Builder, if the
Escrowed Proposal Documents have been returned to it) upon final resolution of the negotiations or
disputes. The foregoing shall in no way be deemed a limitation on the City’s discovery rights with respect
to such documents.

() Proprietary Information. The Escrowed Proposal Documents shall be labeled
“confidential.” The Escrowed Proposal Documents are, and shall always remain, the property of Design-
Builder, subject to the City’s right to review the Escrowed Proposal Documents as provided herein. The
City acknowledges that Design-Builder may consider that the Escrowed Proposal Documents constitute
trade secrets or proprietary information. This acknowledgment is based upon the City’s understanding that
the information contained in the Escrowed Proposal Documents is not known outside Design-Builder’s
business; is known only to a limited extent and by a limited number of Employees of Design-Builder; is
safeguarded while in Design-Builder’s possession; and may be valuable to Design-Builder’s construction
strategies, assumptions, and intended means, methods, and techniques of construction. The City further
acknowledges that Design-Builder expended money in developing the information included in the Escrowed
Proposal Documents and further acknowledges that it would be difficult for a competitor to replicate the
information contained therein. The City acknowledges that the Escrowed Proposal Documents and the
information contained therein are being provided to the City only because it is an express prerequisite to
Award of this Contract. Thus, the Escrowed Proposal Documents will at all times be treated as proprietary
and confidential information and will be used only for the purposes described in this SP-5.9.

At Design-Builder’s request, confidentiality agreements will be executed and delivered to Design-Builder
by the City’s employees or agents who review or have access to the Escrowed Proposal Documents.

(d) Representation. Design-Builder represents and warrants that the Escrowed Proposal
Documents provided with the Proposal constitute all of the information used in the preparation of its Price
Proposal and agrees that the information contained in the Escrowed Proposal Documents will be utilized in
resolving disputes or claims. Design-Builder also agrees that the Escrowed Proposal Documents are not
part of the Contract and that nothing in the Escrowed Proposal Documents shall change or modify the
Contract.

(e Contents of Escrowed Proposal Documents. The Escrowed Proposal Documents shall,
inter alia, clearly itemize the estimated costs of performing the Work required by the Contract Documents.
All Work shall be separated into sub-items as required to present a complete and detailed estimate of all
costs. Crews, Equipment, quantities, and rates of production shall be detailed. Estimates of costs shall be
further divided into Design-Builder’s usual cost categories such as direct labor, repair labor, Equipment
ownership and operation, expendable Material, permanent Material, and subcontract costs, as appropriate.
Plant and Equipment and indirect costs shall also be detailed in Design-Builder’s usual format. Design-
Builder’s allocation of plant and Equipment, indirect costs, contingencies, markup, and other items to each
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direct cost item shall be clearly identified. The Escrowed Proposal Documents shall include all
assumptions, quantity takeoffs, rates of production and progress calculations, quotes from Subcontractors
and Suppliers, memoranda, narratives, and all other information used by Design-Builder to arrive at the
Price Proposal or Change Order price, as applicable.

® Form of Escrowed Proposal Documents. The Escrowed Proposal Documents shall be
submitted in the format actually used by Design-Builder in preparing its Proposal. It is not intended that
Design-Builder perform any significant extraordinary work in the preparation of these documents prior to
the Proposal Due Date. However, Design-Builder represents and warrants that the Escrowed Proposal
Documents related to the Proposal have been personally examined prior to delivery to escrow by an
authorized officer of Design-Builder and that they meet the requirements of Section (e) above and are
adequate to enable a complete understanding and interpretation of how Design-Builder arrived at its Price
Proposal.  Design-Builder further represents, warrants, and covenants that the Escrowed Proposal
Documents related to each Change Order will be personally examined prior to delivery to escrow by an
authorized officer of Design-Builder and that they meet the requirements of Section (e) above and will be
adequate to enable a complete understanding and interpretation of how Design-Builder arrived at its Change
Order price.

® Review by the City. The City may at any time conduct a review of the Escrowed Proposal
Documents to determine whether they are complete. In the event the City determines that any data is
missing, Design-Builder shall provide such data within three (3) Working Days of the request, and at that
time it will be date stamped, labeled to identify it as supplementary Escrowed Proposal Documents
information, and added to the Escrowed Proposal Documents. Design-Builder shall have no right to add
documents to the Escrowed Proposal Documents except upon the City’s request. At the City’s option,
which may be exercised at any time, the Escrowed Proposal Documents associated with any Change Order
shall be reviewed, organized, and indexed in the same manner described in the RFP.

(h) Subcontractor and Supplier Pricing Documents. Design-Build Contractor shall require each
Subcontractor and /or supplier to submit to Design-Build Contractor a copy of all documentary information
used in preparing its sub-bid or sub-proposal immediately prior to executing the subcontract, to be held by
the same escrow depository which is holding the Escrowed Proposal Documents and which shall be
accessible by Design-Builder and its successors and assigns (including the City) and other dispute resolvers
on terms substantially similar to those contained herein. Each such subcontract shall include a
representation and warranty from the Subcontractor stating that its Escrowed Proposal Documents constitute
all the documentary information used in preparation of its sub-bid or sub-proposal.
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SPECIAL PROVISIONS

CHAPTER SP-6 PAYMENT; PRICE ADJUSTMENTS

Chapter 6, Sections 6.1 through 6.4, of the GCDB is amended by being deleted in its entirety and replaced
with the following SP-6.1 through SP-6.4.

This Chapter describes and specifies the lump sum pricing concepts and the means of determining the
payment for the progress of Work.

SP-6.1 Lump Sum Pricing Concept

(a) Design-Builder is required to break their Price down into a City-provided list of Price
Items, referred to as the “Schedule of Prices.” The sum of all the Price Items on the Schedule of Prices will
be the Lump Sum Contract Price. The Schedule of Prices typically defines a summary level of Price items.

®) Upon selection and prior to first payment, Design-Builder is required to further break down
the Schedule of Prices into a “Schedule of Milestones” (SM). The SM is intended to provide linkage
between the Baseline Schedule, Project Work Breakdown Structure (WBS) and the Schedule of Prices.
Design-Builder shall provide a Schedule of Milestones that is itemized by Pay Items that corresponds to the
Schedule of Prices for comparative analysis purposes. Design-Builder is paid the agreed upon amount upon
satisfactory completion of the Pay Item.

Authorized changes to the firm price Contract are entered as separate line items on the SM and measured as
mutually determined between Design-Builder and the City.

¢)) Relationship to the Baseline Schedule and City-provided WBS. The Pay Item
itemization is based on Design-Builder’s Baseline Schedule and shall utilize the City-provided
WBS, which provides a common framework for comparative analysis of cost and schedule

progress.
2) General requirements for establishing SM Pay Items. The Project shall be divided
into Sections, as follows:
(A) Preliminary and General Requirements:

(i) Mobilization;

(ii) Project Management / Construction Management (PM/CM);

(ii1) Quality Management;

(iv) Maintenance of Traffic

%) Safety & Security;

(vi) Environmental Compliance; and

(vii)  Public Information / Coordination.

3 Engineering & Design — itemized into Design Units reflective of the
construction Milestones and the sequence of design development by Design-Builder;

© Maintenance of Traffic — Design-Builder shall itemize this Section into
construction Milestones relating to traffic control associated with construction activities;

D) Environmental Compliance — Design-Builder shall itemize this Section
into construction Milestones relating to Environmental Compliance activities;

E) Public Information / Coordination — Design-Builder shall itemize this
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Section into construction Milestones relating to Public Information and Coordination
activities;
® Construction Milestone 1 — Design-Builder shall itemize this Section into

sequential construction activities by their associated Milestone. For example, Milestone 1
may consist of:

(i) Site Preparation;

(ii) Utility Relocations;

(i)  Foundation below grade;
@iv) Column(s);

v) Superstructure;

(vi) Rail Installation; and
(vii)  Site Restoration.

G) Construction Milestone 2;
(H) Construction Milestone 3; and

D Construction Milestone 4, and so on as defined by Design-Builder’s
Baseline Schedule.

3) Pay item measurement and payment shall be based on lump sum values assigned to
all SM pay items except for management and administration “level-of-effort™ activities which are
allowed to be by monthly allocation that total to the pay item value, refer to the sample that follows
SP-6. ;

()] Completion of Milestones, established for each pay item, shall serve as the basis of
payment for Sections B, C, D and beyond. Those “level of effort” activities associated with
management and administration in Section A shall be based on monthly fixed payments scheduled
over the timeline of an active item. Do not describe SM pay items in terms of “percent complete.”
A date or days from NTP should be used to establish the planned completion date of the assigned
value;

&) The following restrictions are established for SM pay item values assigned to
Section A activities:

(A) Mobilization shall not exceed a fixed total of six percent (6%) of the
construction value and shall be made up of three partial installments, as follows:

@) When five percent (5%) of the total contract price is earned, fifty
percent of the mobilization amount will be paid;

(ii) When ten percent (10%) of the total contract price is earned,
seventy-five percent of the mobilization amount will be paid; and

(iii) When twenty percent (20%) of the total contract price is earned,
one hundred percent of the mobilization amount will be paid.

(B) PM / CM shall not exceed a fixed total of ten percent (10%) of
construction value, spread out over equal monthly installments.

© Quality management shall not to exceed a fixed total of five percent (5%)
of construction value, spread out over equal monthly installments.

D) Maintenance of traffic (MOT) shall not exceed a fixed total of two and a
half percent (2.5%) of construction value, spread out over equal monthly installments.
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(B Safety and security shall not exceed a fixed total of one and a half percent
(1.5%) of construction value, spread by equal monthly installments.

® Environmental compliance shall not exceed a fixed total of three percent
(3%) of construction value, spread out over equal monthly installments.

(&) Public information support and coordination shall not exceed a fixed total
of one percent (1%) of construction value, spread out over equal monthly installments.

(H) Monthly installments for Section A activities exclude draft and final
management plans required to be submitted for City review. Milestone Pay Items shall be
established for these items using lump sum value.

© Request for Monthly Progress Payment. Design-Builder shall submit monthly progress pay
estimates for the City to process. The request shall consist of the status of SM Pay Items for the current
month and cumulative to date.

@ City Processing Progress Payment Request. Design-Builder shall prepare and submit the
SM for City review. Upon City-acceptance, the SM is then used for monthly progress payment requests.
The payment request shall contain the update of the SM, Baseline Schedule, and a progress narrative
addressing, at a minimum, areas of concern.

A sample “Schedule of Milestones” can be found in Section SP-6.17.

SP-6.2 Contract Periodic Payment Schedule

(a) Design-Builder shall provide a projection of the monthly payment schedule for the life of
the Project, referred to here as the Contract Periodic Payment Schedule (PPS-C). The PPS-C should reflect
the Project schedule and the calculated value from the Schedule of Milestones as planned to be completed
on a monthly (periodic) basis. The table should also reflect the cumulative value which will equal the
contract lump sum price at project end.

(b) Design-Builder shall develop and submit the PPS-C to the City within forty-five (45)
Working Days of Notice to Proceed (NTP) for review and written acknowledgement. The PPS-C, upon
written acceptance of the City, will be incorporated into the Contract.

(c) Revisions to the PPS-C shall be allowed only for authorized Change Orders. Design-
Builder shall submit a revised PPS-C should there be significant schedule changes and/or Contract Price
modifications to the City for Review and Comment. No other changes to the PPS-C will be accepted.

(d) A Proposed Periodic Payment Schedule (PPS-P) for the Work shall be submitted in the
Price Proposal.

SP-6.3 Schedule of Milestones and Unit Prices

(@ The City may accept Exhibit 22, Schedule of Milestones. In accepting Exhibit 22, the City
may delete, at its sole discretion, any items and their associated Unit Prices listed on Exhibit 17, Schedule of
Values, and include the revised Exhibit 17 in the Contract.

®) Exhibit 22 will be incorporated into the Contract when and if the City accepts it. The Unit
Prices shown on Exhibit 17 will be the Unit Price for Change Orders for all additions or deletions of Work
included in the items on Exhibit 22. The prices shown on Exhibit 17 will include the cost of all construction
labor, Equipment, Material, project management, and Design-Builder and Subcontractor markups.

() The Unit Prices shown on Exhibit 17 do not include engineering or design costs.

d The purpose of the Schedule of Values is to implement a Contract change that places a
portion of the Work on a “unit price” payment basis and/or track and pay for quantities installed. Force
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Account Work would be paid based on the Schedule of Values.
(e) Revisions to the Schedule of Values, if utilized, will be made by Change Order.

SP-6.4 Allowance Items

(a) Payment for allowance items, if incorporated into the Work, shall be included in the
Schedule of Milestones and the PPS-C as separate Pay Items. Unless otherwise specified in the RFP,
Design-Builder shall be reimbursed from the allowance items as follows:

¢)) For utility-owner allowance, no markup of any kind will be allowed; and

(@)) For additional off-duty police officers, the reimbursement shall also include the
administrative fees charged by the Honolulu Police Department, plus twenty percent (20%)
inclusive of any administrative costs, overhead / profit, bond fee, and applicable taxes.

SP-6.5 Retention
Chapter 6, Section 6.5, of the GCDB is amended by adding the following as subparagraph (j):

)] Prompt Payment of Retainage to Subcontractors upon Satisfactory Completion of
Subcontractor Work. Upon satisfactory completion of accepted work by a subcontractor, the Design-
Builder shall make a payment request for sums pursuant to subsection (f) that were withheld or retained
from a Subcontractor and are due to the Subcontractor. The Design-Builder shall pay all retainage owed to
the Subcontractor within ten (10) days after payment to the Design-Builder.

Chapter 6, Sections 6.8 through 6.9 of the GCDB is amended by being deleted it its entirety and replaced
with the following SP-6.8 through SP-6.9.

SP-6.8 Contract Payments
(@ Payments to Design-Builder for Work satisfactorily performed will be made monthly:

) Scope of Payment. Design-Builder shall receive and accept compensation
provided for in the Contract as full payment for furnishing all Material and for performing all Work
under the Contract in a complete and acceptable manner and for all risk, loss, damage, or expense of
whatever character arising out of the nature of the Work or the prosecution thereof.

2) Payment Concept. Payment will be calculated using the SM Pay Item table and
compared to the PPS-C.

3) Payment does not imply acceptance of Work. The granting of any payment by the
City, or the receipt thereof by Design-Builder, shall in no way imply acceptance of Work. The
unsatisfactory character of such Work, Equipment, components or workmanship that do not
conform to the requirements of this Contract may be rejected by the City and in such case must be
replaced by Design-Builder without delay.

(b) Payment will be based on the Schedule of Milestones and the City-accepted PPS-C. No
payment will be made based on the PPS-P:

1) Progress Payments. No payment will be made for Work until its completion in
accordance with the specifications; and

) No Payment on Design-Builder’s Non-Compliance. Payments are subject to
compliance with any lawful or proper direction to Design-Builder by the City or its Designee
concerning the Work or Material (See also Section SP-6.1(B).

©) The City’s obligation to make timely payment and the statutory interest that accrues to any
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late unpaid late balance shall be according to HAR § 103-10.

SP-6.9 Price Adjustments

(a) The Lump Sum Contract Price shall be increased or decreased only by Change Order
issued in accordance with Chapter 5 of the GCDB and as supplemented by Chapter SP-5 of the Special
Provisions. Each Change Order shall be reflected on the Schedule of Milestones as a separate line item.
Payment against a Change Order will be made based on a mutually agreed upon method of progress
measurement for the changed Work. In addition Design-Builder shall revise the PPS-C accordingly and any
other table or schedule to reflect the authorized change.

b) Any adjustments in Contract Price made pursuant to the Contract shall be determined in
one or more of the following ways: [HRS 103D-501(b); HAR 3-125-13]

¢)) By agreement on a fixed price adjustment before commencement of the pertinent
performance;

2 By unit prices specified in the Contract or subsequently agreed upon before
commencement of the pertinent performance;

3 By the costs attributable to the events or situations under such clauses with
adjustment of profit or fee, as specified in the Contract or subsequently agreed upon before
commencement of the pertinent performance;

@) In any other manner as the parties may mutually agree upon before commencement
of the pertinent performance;

5) In absence of agreement between the parties, the provisions of HRS 103D-
501(b)(5), shall apply.

(©) Design-Builder shall be required to submit cost or pricing data if any adjustment in
Contract Price as defined in SP-5.3. A Change Order or other documents permitting billing for the
adjustment in price under any method listed above in this Section shall be executed by both parties.

d) Price adjustment pertaining to material changes to the Geotechnical Baseline Report (GBR)
and Differing Site Conditions in accordance with the provisions in, SP-4.19 and SP-9.6, shall be properly
documented and agreed to by both parties. Upon construction completion of a particular Section, the net
impact of foundation costs, due to differing site condition changes shall be determined. Design-Builder
shall provide documented justification post-construction of the material differences between actual ground
conditions and those established in the GBR incorporating those means and methods used during
construction to mitigate impacts. Price adjustments (increase or decrease in firm price) will not be made
singly for each subgrade foundation, but instead shall be made on a cumulative basis, using an average of
impacts or price adjustments for work satisfactorily completed under the construction Section defined or set
forth in the Schedule of Milestones.

SP-6.10 Force Account

Chapter 6, Section 6.10 first paragraph of the GCDB is amended by being deleted in its entirety and
replaced with the following:

When the Design-Builder and the City cannot agree to the price adjustment of any change in Work, the City
may, in accordance with section 6.9, “Price Adjustment,” require that the Work be performed under force
account until such time that an equitable adjustment can be agreed to by both parties, provided that the City
promptly and duly makes such provisional adjustments in payment or time for performance as may be
reasonable. Procedures and payment for Work under force account shall be according to [HAR 3-125-4 and
HRS 103D-501(b)(5)(A) and (B).
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Chapter 6, Section 6.10(a)(6) of the GCDB is amended by being deleted in its entirety and replaced with
the following SP6.10(a)6):

6) Percentages for fee and overhead. Not more than three line item percentages for
fee and overhead, not to exceed the twenty (20%) percent will be allowed regardless of the number
of tier Subcontractors. [HAR 3-125-13]

Chapter 6, Sections 6.11 and 6.12, of the GCDB is amended by being deleted in their entirety and
replaced with the following SP-6.11

SP-6.11 Prompt Payment by Design-Builder to Subcontractors

(a) Design-Builder shall maintain records and documents of payments to Subcontractors for
three (3) years following the final inspection and acceptance of the Work. These records must be available
for inspection upon request by any authorized representative of the City and the U.S. Department of
Transportation (US DOT). This requirement also extends to any Subcontractor.

(b) Design-Builder shall pay each Subcontractor for satisfactory performance of the
subcontract no later than ten (10) Days from the receipt of each payment Design-Builder receives from the
City, and each Subcontractor shall in turn make payment to its Subcontractors within ten (10) Days of
receipt of payment. This clause applies to both DBE and non-DBE subcontractors. The retention amount
withheld by Design-Builder from its subcontractors of any tier shall not be more than the same percentage
of retainage as that of Design-Builder (See GCDB 6.5). Late payments shall accrue interest at the rate noted
in HRS § 103-10

(© The City will review payments to DBE Subcontractors to ensure that the actual amount
paid to Subcontractors is consistent with the dollar amounts stated in the schedule of DBE participation.

@ The City will bring to the attention of the US DOT any false, fraudulent, or dishonest
conduct by Design-Builder in connection with the Federal requirements and the DBE program, so that the
US DOT can take the steps (e.g., referral to the Department of Justice for criminal prosecution, referral to
the US DOT Inspector General, action under suspension and debarment or Program Fraud and Civil
Penalties rules) provided in Subpart F of 2 CFR, Part 1200.

The City will consider action under its legal authorities, including responsibility determinations in future
contracts, for any false, fraudulent, or dishonest conduct by Design-Builder in connection with the
Subcontractor information or payments.

SP-6.14 Interest

Chapter 6, Section 6.14, of the GCDB is amended by being deleted in its entirety and replaced with the
following:

Interest on amounts determined to be due to Design-Builder for payments deemed to be late payments for
Work satisfactorily performed and accepted shall be payable at the applicable statutory rates.

Chapter 6 of the GCDB is amended by the following being added as new Sections SP-6.15 through SP-
6.17
SP-6.15 Eliminated Items

(@ Should any Work required by the Contract be found unnecessary, the City may, upon
written order to Design-Builder, eliminate such items from the Contract.

(b) When Design-Builder is notified of the elimination of Work, actual Work done and all
costs incurred will be reimbursed, including mobilization of Materials before said notification. No
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allowance, except as provided herein, will be made for any increased expense, loss of expected
reimbursement, or loss of anticipated profits claimed by Design-Builder resulting directly from such
elimination.

© The Change Order authorizing reimbursements shall show how the reimbursements were
derived. Except when otherwise authorized by the City, such derivation shall show breakdowns of costs as
detailed in SP-5.

SP-6.16 Acceptance and Substantial Completion

(€))] Substantial Completion. When Design-Builder considers that the Project is substantially
complete, Design-Builder shall so notify the City in writing.

1) Within fourteen (14) Calendar Days of receipt of Design-Builder’s written
application for a certificate of Substantial Completion, the City, in the company of Design-Builder,
will inspect the Project covered by the notice. During the inspection, the Work will be examined
and QC documentation will be reviewed. The City will prepare a written list of outstanding items,
if any, to be completed or corrected before issuance of the certificate of Substantial Completion.
The list shall be included in the QA/QC documentation with an agreed date of correction for each

deficiency.

2) Design-Builder shall complete or correct the outstanding items, if any, to be done
before issuance of the certificate of Substantial Completion and request re-inspection by the City in
writing.

3) Within seven (7) Calendar Days of Design-Builder’s request for re-inspections, the
City will re-inspect the Project and issue notification of Substantial Completion if the outstanding
items noted for Substantial Completion during the inspection are completed or corrected.

(b) Final Acceptance. Upon receipt of written notice from Design-Builder of the projected
completion date of all of the requirements for the Project, the City will inspect or review any remaining
portions of the Project not inspected at the time of issuance of the certificate of Substantial Completion and
review any activities required under the Contract not completed at the time of Substantial Completion on the
projected completion date to verify that all Work items, including surveys, As-Built Plans, and Design
Acceptance, have been completed. Prior to receiving notification for Final Acceptance for the entire
Project, Design-Builder must complete any specified training for City personnel.

Prepare and submit As-Built Plans of the following types in electronic format on Compact Disc — Read
Only memory (CD-ROM) and one reproducible hard copy set:

@)) Plan and profile sheets;
2 Signing and striping;

3 Pavement typical sections;
@ All Viaduct and Bridge plans;
&) Retaining Structure plans;

6) Utility relocation plans;
@) Drainage Structure plans;

® Cross sections in areas with retaining structures and/or cuts and/or fills in excess of
ten feet high; and

9 Plans of consolidated access points.

(©) Upon verification that all items have been completed, the final inspection by the City shall
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be scheduled and conducted within fourteen (14) Calendar Days. If the inspection discloses Work, in whole
or in part, as being unsatisfactory, the City will give Design-Builder the necessary written instructions
within the time limit set by the City. Upon correction of the Work, the City will make an additional
inspection and notify Design-Builder accordingly as soon as reasonably possible thereafter.

(d) If there are no outstanding items to be completed or corrected before Final Acceptance of
the Project, following inspection, Design-Builder shall:

) Submit to the City special guarantees, warranties, maintenance agreements, final
certifications, and similar documents required under the Contract;

2) Deliver tools, spare parts, instructions, and similar items required to operate and
maintain the Work; and

3) Make changeover of locks to all Equipment and facilities and deliver keys and/or
combinations to the City.

When in the opinion of the City Design-Builder has fully performed the Work under this Contract, the City
shall recommend to the Contracting Officer the Final Acceptance of the Work so completed. If the
Contracting Officer accepts the recommendation of the City, he/she shall thereupon by letter notify Design-
Builder of such Final Acceptance, and copies of such Final Acceptance shall be sent to other interested
parties.

Upon Final Acceptance of the Work, the Contracting Officer will execute a certificate that the Work
required by the Contract has been completed and accepted under the terms of the Contract.

Chapter 6, of the GCDB is amended by adding a new section SP-6.17 to include the following:

SP-6.17 Schedule of Milestones, Sample

Following is a sample of the Schedule of Milestones. This form from ITPLO Exhibit 22 shall be submitted
after Contract Execution and accepted prior to first Pay Request by the City.
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SCHEDULE OF MILESTONES (Provided by Design-Bullder, Post-Award) SAMPLE PAY REQUEST No.
Each SM pay stem must sum to a SP price ilem and total the contrsct price  Each Pay tem below is upon Period Ending
SM :::‘ Description Unit of Meas SM Value Restrictions Ac‘:lli:::emim As\:::t:nedul'l.; i‘:"em Mlo:r::' :lu.mmawe
— [ Dollar Amt § [ Date } [Actual $§ Amt] | [Actual $S Amt]
1 a |Mobilization @ 5% Complete T s -
b |Mobilization @ 10% Complete - 1 Ls
€ __|Mobitization @ 25% % Complete N i LS _| Enter Act ID
2 a I S | LS | from the P6
b e Development DD N P (v Baseline
c n- - 1 LS Schedule
d__|Design- Building Systems DD~~~ 1 LS {for cross |
. __e |Design- Building Systems FD | 1 LS referencing)
f |Design- Landscaping DD I 1
g ,Design- Landscaping FD N 1 ~
h | Design- MSF Trackwork DD ] 1 LS o o
i Desg_n- MSF Trackwork FD 1 Ls | | _ . N
i DD 1 s | 1
K 095_.9“' 0sB @_‘1“95_‘!%5_0‘1@9}"_[@ 1 Ls S iy - - S
| |Design- OSB interior DD - 1 s | T -
m_ |Design- OSB interior FD 1 Ls | - i IS S -
n 1 Ls R N I R A
) o 1 s | B | i 1 B
p N 1 Ls | N I B
q__ |Design- MOW Interior FD . 1 Ls - . - N
r __|Design- TWF Foundation and Exterior DD, | 1 Ls - ~ S N
s __|Design- TWF Foundation and Exterior FD 1 LS - -
t  |Design- TWF Interior DD o 1 Ls | o
u__|Design- TWF Interior FD B 1 Ls | ] N . o i
v | Design- WTF Foundation and Extenqr DD 1 Ls o S B
W TF Foundation and Exterior FD_ 1 Ls | . . i
x WTF Interior DD B - 1 Ls | i N . = =
v |Desigr WTFE“_Q"ﬁD 1 Ls - i
z __|Design- City Road DD 1 LS - B R
aa 1 Ls i Bl o
3 a Qua_lty Plan Draft - 1 LS B | N L .
_b__|Quality Plan, Final ~ 1 LS - ) " N .
c__|Environmental Compliance Plan, Draft o 1 LS - 1 o
d__|Environmental Compi o1 s | R R
e |Safety & Security P 1 LS o B
f |Safety & Security F Plan Final o 1 LS S——
4 a |pm/cv 40 Mo )
b |Quality Management 40 Mo o e
¢ __|Coordination S 40 Mo - A
d |Public Relations 40 Mo
e al C 40 Mo -
5 a 1 LS .
b | 1 Ls .
6 a_ | reparation, WP 1 =~ 1 LS | e . |
b_[Stte Preparation, WP 2 B 1 LS . =
¢ __ |Site Preparation, WP 3 1 LS . ” o _—
d i LS B : .
7 a 1L | ) N i
b 1 LS i
c 1 s 1 1 - N
d 1 s S
8 a 1 Ls e stk iz Y STV
— b = —— - 1 LS = —
(] OSB Work Pkg 3 S 1 LS 1
d_|OSB-Work Pkg4 1 LS - N
9 a_ |MOW- Work Pkg 1 o 1 LS e . -
b |MOW- Work Pkg 2 . 1 LS B | N R o N
¢ |MOW- Work Pkg 3 R — 1 LS N ] - B
d 0 Work Pkgd4 =~ 1 LS B B . - I
10 a |Tran Wash Facility- Work P“g__1 - 1 Ls j | s N
b |Train Wash Facility- Work Pkg2 1 LS = N S B
11 a__|Wheel Truing Facility- Work Pkg 1 1 LS R I
b |Wheel Truing Facility- Work Pkg 2 i LS - | R ]
12 a_|Yard and Bidg Trackwork- Work Pkg 1 1 LS B T
b |Yard and Bidg Trackwork- Work Pkg 2 1 LS I I 2
_13 a |New City Road- Work Pkg 1 - 1 LS . ~ o 0 ISR |
b __[New City Road- Work Pkg 2 1 LS . I
14 a2 |Land g 1 LS |
[ TOTALS {Authorized CCOs s lhould ba listed | hmn-by-lhul. prior to. Tohl al line) | i LY Y
THIS IS A SAMPLE "SM™ TABLE THAT COULD BE FURTHER BROKEN DOWN TO REFLECT DESIGN- BULDER'S SCHEDULE AND PAYMENT MILESTONES
Notes on SM Pay ltems: Notes on Restrictions:
(A) kems can be further broken down as long as they (t) Total Mobilization NTE 8% of Construction Value
represent a vertfiable portion of completed work (2) Total Payment NTE 10% of Construction Value
{(B) Materials delivered to site may be listed as SM Pay items (3) Total Payment NTE 5 0% of Constnuction Value
{C) tems hsted as SM Pay terns must 1 be included In (4) Total Payment NTE 2 5% of Construction Value
Design-Builder's Baseline Schedule (5) Total Payment NTE _t 0% of Construction Value
(D) The SM Pay items and Baseline Schedule shall uthze (8) Total Payment NTE 2 5% of Construction Value
the Project WBS (provided by City at NTP).
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SPECIAL PROVISIONS
CHAPTER SP-7  DISPUTES AND REMEDIES

SP-7.2 Termination for Default for Nonperformance or Delay; Damages for Delay

Chapter 7, Section 7.2 of the GCDB is amended by being deleted in its entirety and replaced with the
Jollowing:

(a) Termination for Default. If a petition in bankruptcy should be filed by the Design-Builder,
or if the Design-Builder should make a general assignment for the benefit of creditors, or if a receiver
should be appointed due to the insolvency of the Design-Builder, or if the Design-Builder should refuse or
fail to supply enough properly skilled workmen or proper equipment, materials or services or should fail to
make prompt payment to subcontractors, or to pay promptly for materials or labor, or disregard laws,
ordinances or the instructions of the City, or if the Design-Builder should refuse or fail to abide by the
Contract, the schedule requirements listed in the Contract Documents or otherwise violate any provisions of
the Contract, unless the same is fully cured and corrected within fifteen (15) Days after the City gives notice
thereof to the Design-Builder and does not recur or the Design-Builder submits a plan for cure which is
approved by the City and the Design-Builder diligently commences implementation of the plan and
continues the correction of the same within seven (7) Days after the City gives notice thereof to the Design-
Builder if same cannot be corrected within the fifteen (15) day notice period, then the City, upon
determination that sufficient cause exists to justify such action, may, without prejudice to any other right or
remedy available to it, terminate this Contract and take possession of the Work site. In the event of such a
termination, the City may use all or part of the Design-Builder’s equipment and materials and may finish the
Work by whatever method the City may deem expedient. In such event, the Design-Builder shall not be
entitled to receive any further payment hereunder until the Work is finished. If the expense of finishing the
Work shall exceed the unpaid balance due to early termination of the Contract resulting from default of the
Design-Builder, the Design-Builder shall pay the difference to the City within a reasonable time not to
exceed forty-five (45) Days of receiving an invoice for same. The expenses incurred by the City herein, and
the damage incurred through the Design-Builder’s default, shall be determined by the City, at its sole
discretion, which determination shall be binding between the parties subject to the procedures stated in the
Contract Documents and pursuant to applicable law regarding the resolution of disputes.

(b) Without waiving any other right or remedy, the City may serve written notice upon Design-
Builder and the Surety on its Performance Bond demanding satisfactory compliance with the Contract.
Upon receipt of such demand, the Surety shall, with reasonable promptness, but in no event more than
fifteen (15) Days elect to either:

(1) Assume the Contract by:

A) Arranging for Design-Builder, with consent of the City, to perform and
complete the Contract; or

B) Undertake to perform and complete the Contract itself, through its agents
or through independent contractors; or

© Obtain bids or negotiated proposals from qualified contractors acceptable
to the City for a contract for performance and completion of the Contract, arrange for a
contract to be prepared for execution by the City and said contractor (to be secured with
performance and payment bonds executed by a qualified surety equivalent to the bonds
issued on the Contract) and pay to the City the amount of damages in excess of the balance
of the Contract Price incurred by the City resulting from Design-Builder’s default; or

(D) Waive its rights under (A), (B) and (C) above, and with reasonable
promptness under the circumstances, determine the amount for which it may be liable to the

Kamehameha Highway Guideway Design-Build ~ 88 ~ BAFO Addendum 19 - December 2010
Request for Proposals (Part 2) SP-7 Disputes and Remedies



Honolulu High-Capacity Transit Corridor Project

City and, as soon as practicable after the amount is determined, tender payment therefore to
the City, the acceptance of which shall not be deemed an acceptance by the City of the
Surety’s determination of the total amount due and payable by the Surety; or

2) Deny liability in whole or in part and notify the City citing reasons therefore:

(A) If the Surety assumes the Contract, all money which may become due
Design-Builder shall be payable to the Surety as the Work progresses, subject to the terms
of the Contract; and

(B) If the Surety does not assume the Contract and commence performance of
the Work within a reasonable time not to exceed fifteen (15) Days after receiving the City's
notice and demand, or fails to continue to comply, the City may remove the Surety from the
premises. The City may then take possession of all Material and Equipment and complete
the Work by use of its own forces, by letting the unfinished Work to another contractor, or
by a combination of such methods. In any event, the cost of completing the Work shall be
charged against Design-Builder and its Surety and may be deducted from any money due or
becoming due from Design-Builder. If the amount unpaid under the Contract is insufficient
for completion, Design-Builder or Surety shall pay to the City within a reasonable time not
to exceed thirty (30) Days after the completion and an itemized demand for payment from
the City, all costs and damages incurred by the City in excess of the amount unpaid under
the Contract.

(c) The Design-Builder, in having executed the Contract, shall be deemed to have waived any
and all claims for damages because of Termination of Contract for any such reason, except to the extent that
any termination has been found to be wrongful.

(d In the event of a termination under the provisions of this Article, the Design-Builder shall
transfer and assign to the City, in accordance with the City’s instruction, all Work, all subcontracts, all
construction records, reports, permits, data and information, other materials (including all City-supplied
materials), supplies, Work in progress and other goods for which the Design-Builder is entitled to receive
reimbursement hereunder, and any and all plans, drawings, sketches, specifications, and information
prepared by the Design-Builder or others in connection with the Work, and shall take such action as may be
necessary to secure to the City, at the City’s sole election, the rights of the Design-Builder under any or all
orders and subcontracts made in connection with the Work. All subcontracts and supplier contracts of any
tier shall contain language permitting the City to assume that contract in the case of Termination for Default.

(e In the event that the City so directs or authorizes, the Design-Builder shall sell at a price
approved by the City, or retain with approval of the City at a mutually agreeable price, any such materials,
supplies, Work in progress, or other goods as referred to in the preceding paragraph. In any event, the City
shall retain any and all records, plans, drawings, data, permits, specifications, sketches, reports or other
information relating to the Work.

63) In the event that a Termination for Default is determined in subsequent proceedings to be
improper, then any such termination shall be deemed as a Termination for Convenience.

(2 The City may exercise any and all remedies available at law or in equity, including
recovery of damages to the extend provided by law, subject to the limitations set forth herein, and the
exercise or beginning of the exercise by the City of any one or more rights or remedies under this Section
shall not preclude the simultaneous or later exercise by the City of any or all other rights or remedies, each
of which shall be cumulative.

SP-7.4 Authority to Resolve Contract and Breach of Contract Controversies

Chapter 7, Section 7.4, of the GCDB is amended by being deleted in its entirety and replaced with the
Sfollowing:
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(a) Decision by the Officer—in-Charge. Any question or dispute concerning any provision of
the Contract which may arise during Design-Builder’s performance shall be decided by the Officer-in-
charge; provided, that decisions on questions or disputes relating to default or termination of the Contract,
additional cost to the City where the cost is more than ten percent (10%) of the original Contract Price or
twenty five thousand dollars ($25,000) or more, and payment, shall be made only with the approval of the
Contracting Officer.

(b) If Design-Builder does not agree with the decision of the Officer-in-Charge, Design-
Builder and City agree that the matter will be submitted to mediation. The mediator shall be chosen by
mutual agreement. The mediation fees shall be borne equally by the City and Design-Builder.

(c) All controversies between the Officer-in-Charge and Design-Builder that cannot be
resolved by mediation shall be decided by the Contracting Officer in writing, within the time limitations
below, after receipt of a written request from Design-Builder for a final decision:

€)) For controversies or for claims not exceeding fifty thousand dollars ($50,000);
ninety (90) Calendar Days after receipt of the claim.

) For claims exceeding fifty thousand dollars ($50,000): ninety (90) Calendar Days
after receipt of the claim; provided that if a decision is not issued within ninety (90) Calendar Days,
the Contracting Officer shall notify Design-Builder of the time within which the Contracting
Officer will make the decision. The reasonableness of this time period will depend on the size and
complexity of the claim and the adequacy of Design-Builder’s supporting data and other relevant
factors.

3) If a decision on a controversy or a claim not exceeding fifty thousand dollars
($50,000) is not made within ninety (90) Calendar Days after receipt, or if a decision is not made
within the time promised for a claim in excess of fifty thousand dollars ($50,000), Design-Builder
may proceed as if an adverse decision has been received.

The amount determined payable pursuant to the decision, less any portion already paid, normally
should be paid without awaiting Design-Builder action concerning appeal. Such payments shall be
without prejudice to the rights of either party and where such payments are required to be returned
by a subsequent decision, interest on such payments shall be paid at the statutory rate from the date
of payment. [HAR 3-126-28]

d) Controversies involving City claims against Design-Builder. All controversies involving
claims asserted by the City against a Design-Builder which cannot be resolved by mutual agreement shall be
the subject of a decision by the Contracting Officer or the Officer-in-Charge as applicable. [HAR 3-126-29]

(e) Cost of dispute. Design-Builder shall pay to the City the amount of the City’s costs to
enforce the Contract, including but not limited to amounts for attorneys’ fees, consultants’ fees and
expenses.

§3) Decision. The Contracting Officer shall immediately furnish a copy of the decision to
Design-Builder, by certified mail, return receipt requested, or by any other method that provides evidence of
receipt. Any such decision shall be final and conclusive, unless fraudulent, or unless Design-Builder brings
an action seeking judicial review of the decision in a circuit court of this State within the six (6) months
from the date of receipt of the decision.

1) Design-Builder shall comply with any decision of the Contracting Officer and
proceed diligently with performance of the Contract pending final resolution by a circuit court of
this State of any controversy arising under, or by virtue of, the Contract, except where there has
been a material breach of contract by the City; provided that in any event Design-Builder shall
proceed diligently with the performance of the Contract where the Contracting Officer has made a
written determination that continuation of Work under the Contract is essential to the public health
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and safety.

Chapter 7 of the GCDB is amended by adding the following new Sections SP-7.5 Reserved and SP-7.6
Project Partnering;

SP-7.5 Reserved
SP-7.6 Project Partnering
(a) The City encourages the formation of a cohesive partnership consisting of Design-Builder,

their designers and representatives, and their contractors and major subcontractors with the objective of
achieving completion of the Work on time, within budget, and in accordance with its intended purpose. This
partnership is intended to draw on the strengths of each organization to help identify and achieve reciprocal
goals. A primary consideration of the partnership is the prompt and equitable resolution of issues affecting
the conduct of the Work under this Contract and the rights and responsibilities of the respective parties. The
parties agree to use the principles of project partnering as identified below.

) To implement the partnering initiative, the Design—Builder shall organize a team-building
or partnering workshop which will be held within forty-five (45) Days of Notice to Proceed or at a time
mutually agreed upon. The workshop is expected to last approximately two (2) Days and will be held at a
mutually agreed upon conference facility. The workshop should be attended by both Design-Builder's and
the City’s key staff responsible for the management and administration of the Contract. During the initial
workshop, a program for the continuation and maintenance of the partnering initiative will be developed for
use through the duration of the Project. The costs of the initial workshop will be paid by the Design-
Builder. Design-Builder will also be responsible for the salaries, travel, and subsistence costs of its own
attendees.

(©) Costs associated with implementing any follow-on programs will be the responsibility of
the Design-Builder. There will be no change in Contract Price for costs associated with the partnering
workshop or any subsequent partnering activities.

(d) Partnering Principles:

@) Preventing Conflict. The parties agree to use the principles of project partnering
that include: collaboration and cooperation to identify and engage in measures to prevent and
resolve potential sources of conflict before they escalate into disputes, claims, or legal actions.
Such measures should extend to all levels of the Work, including lower-tiered subcontractors, and
may include the following:

(A) Conducting a workshop to “kick-off” the performance of the Work by
introducing the concepts of project partnering and holding follow-up workshops at least
annually.

®B) Developing and implementing a Partnering Action Plan devoted to
developing and maintaining a collaborative atmosphere on the Project at all levels.

(&) Developing and implementing a Dispute Escalation Process.

D) Conducting facilitated, Executive Partnering Sessions among the senior
managers of each party to discuss issues related to potential conflicts and to engage in
collaborative problem solving.

B Conducting training for all parties in teambuilding, collaborative problem
solving and conflict resolution skills.

® Conducting evaluations of the Project’s partnering efforts. Including
language from this Section in contracts for subcontractors who become involved in the
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performance of the Work.
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Al1l.0 SCOPE OF WORK
The Scope of Work for the Project will include, but not be limited to, the following:

a) The Design-Builder will design and construct approximately 3.89 miles of guideway, including
the associated roadway modifications, utility relocations, and other infrastructure from
approximately 400 feet east of the Pearl Highlands Station, to approximately 1,400 feet beyond
Aloha Stadium Station. The Design-Builder will also design and construct the elevated portion of
the Aloha Stadium third track. . The Work will also include site improvements for traction power
substations located along this section of the guideway, installing duct banks, and allowing for
system elements/cable trays, necessary for installation of system elements under separate
contracts.

b) Most of the guideway in the second construction phase runs in the median of Kamehameha
Highway. The alignment of the aerial guideway will start at a point approximately 400 feet east
of the Pearl Highlands Station which is the east end of the first construction phase (East Kapolei
Station to Pearl Highlands Station). It will run eastward on the south side of Kamehameha
Highway for approximately 1,000 feet and then cross into the median of Kamehameha Highway.
It continues running in the median of Kamehameha Highway crossing the H-1 freeway at
approximately station 826+00. At approximately station 940400, the guideway will cross
Moanulua Freeway and at approximately station 961+00 cross the Aiea Access ramp. After
crossing the Aiea Access ramp, the guideway will run on the north side of Kamehameha Highway
crossing over Salt Lake Boulevard and ending at station 975431.11.

c) This construction phase includes two stations to be designed and constructed under separate
contracts: the Pearlridge Station and the Aloha Stadium Station. The Design-Builder will be
responsible for designing and constructing the guideway through these two station areas,
including the structure beneath the guideway that will support the stations.

d) Kamehameha Highway is nominally three lanes wide in each direction with a grassed median.
Commercial, retail, and residential, properties border Kamehameha Highway. The guideway will
cross over three major roadways (H-1, Moanalua Freeway and Aiea Access Ramp).

e) The following surface and marine waters are within or adjacent to the DB Project’s corridor:
Waiawa Stream, Waiawa Springs, Pearl City Stream, Waimalu Stream, Waiau Springs, Kalauao
Springs, Kalauao Stream, ‘Aiea Stream, ‘Aiea Bay State Recreation Area/Wetland, and Pearl
Harbor.

f) It is anticipated that the guideway will be precast segmental box girder construction and the
standard double-track guideway section will be a single-cell trapezoidal box girder. The Offeror
may be permitted to propose an alternate configuration. Typical spans are anticipated to be
approximately 120 to 150 feet long, constructed using span-by-span erection procedures. It is
anticipated that longer spans along the alignment, such as those crossing major intersections, will
utilize drop-in spans between hammerhead piers for spans ranging from 150 to 180 feet, or a
balanced cantilever-type construction for spans 180 feet or longer, such as the span crossing the
H-1 Freeway. A casting yard site will be the responsibility of the Design-Builder.

g) It is anticipated that the majority of foundations for the guideway will be single-drilled shafts
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h)

A2.0

ranging in diameter from 6 to 10 feet. Various types of bents will be used along the alignment,
including concentric bent, eccentric bent, and straddle bent, depending on geometric and soil
conditions.

The DB Project will include installation of guideway lighting, miscellaneous
electrical/mechanical wayside equipment, switch machines, sound barrier walls, running rails and
insulated third rail (contact rail). The trackwork materials (i.e. rail, third rail, turnouts, rail
fasteners, insulators, coverboards, etc.) will be procured under a separate contract and the
delivery site is anticipated to be at the future MSF. The Design-Builder will provide installation
equipment and will obtain the track and installation materials from the City.

The Design-Builder will be required to coordinate and interface with other contractors whose
work on the project will be concurrent. These other contractors will, at a minimum include
guideway construction, station design, station construction, MSF construction, and systems
design/installation.

RESPONSIBILITY OF THE DESIGN-BUILDER

The Design-Builder shall be responsible for:

a) Final design, construction, procurement and/or installation of all Project components;
b) Coordination with Project stakeholders, other contractors and utility owners;

c) Design and construction quality control and quality assurance;

d) Design and construction management;

e) Long term warranty and/or limited maintenance after construction;

) Public information support to the City;

g) Maintenance of traffic and access to properties;

h) Project safety and security;
i) ROW acquisition support;
i) Acquisition of construction easements;

k) Specified and/or required permits not furnished by the City;

1) Compliance with applicable laws, ordinances, rules and regulations;

m) Environmental mitigation;

n) Interface management and systems integration, including integration of civil/systems
components with the LRVs;

0) Insurance not covered by the Owner Controlled Insurance Program;

P) As-built drawings and documents;

q) Temporary facilities (offices, work and layout areas, etc.); and

r) Specified facilities and equipment for use by the City
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A3.0 RESPONSIBILITY OF CITY

City agrees to do the following:

a) Designate in writing a person to act as representative of the City with respect to the
services to be rendered under this Contract. Such person shall have complete authority to transmit
instructions, receive information, interpret and define City’s policies, make decisions with respect to
performance of the Work, and shall provide such other services as may be agreed upon;

b) Make payments to Design-Builder promptly when they are due and Design-Builder
provides acceptable documentation per the Contract;

c) Furnish the Site, Right-of-Way, Environmental Permits, and City-supplied material as set
forth in the Contract;

d) Provide Review and Comment on Design-Builder work products as defined in the
Contract;

€) Provide information known to or in the possession of City relating to the presence of

materials and substances at the Site which could create a Hazardous Materials condition; and

) Provide Quality Oversight as defined in the Contract.
A4.0 LIMITATIONS ON CITY'S RESPONSIBILITIES

Limitations on City’s responsibilities include:

a) City will not design the Work, nor supervise, direct, or have control or authority over, nor
be responsible for, Design-Builder's means, methods, techniques, sequences, or procedures of
construction, or the safety precautions and programs incident thereto, or for any failure of Design-Builder
to comply with Laws or Regulations applicable to the furnishing or performance of the Work. Instead
such actions are the responsibility of the Design-Builder; and

b) City is not responsible for Design-Builder's failure to perform the Work in accordance
with the Contract Documents.

Kamehameha Highway Guideway A-3 Addendum 18 — September 2010
Request for Proposals (Part 2) SP-1.5 — Attachment A



ATTACHMENT TO
SPECIAL PROVISIONS SP-1

ATTACHMENT B

FEDERAL CLAUSES



Honolulu High-Capacity Transit Corridor Project

ATTACHMENT B
TABLE OF CONTENTS

B1.0 General B-1
Bl.I NO GOVERNMENT OBLIGATION TO THIRD PARTIES.........ccceeiereeeciienieieeeennenne B-1
B1.2 PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED

ACTS ettt st sttt s et d e st s e et s et e s bt e ee s Rt e b sR R sh e b e s et ene e B-1

B1.3 ACCESS TO RECORDS AND REPORTS......ccceevteerrrieirirreerieneenseesiesetserestessesseeeesesseneens B-1
Bli4 FEDERAL CHANGES iici....osmivsivsss sisn tonesssassniss s osasasvstons isrisss s s issssisnssssmnsmsvmsiasssanasssans B-
Bl.5 -CIVIL RIGHTS REQUIREMENTS ... cusx0msissmssssssnsussassisssvsssesssonssesmsass snssssssssssavsessiesossssss B-
B1.6 DISADVANTAGED BUSINESS ENTERPRISES (DBE) ......ccccceeeieinoiveienierienieneeeeenen B-
B1.7 GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NONPROCUREMENT)..B-
B1.8  LOBBYING iiiccusssassvsnsmmsmsssninsassssssssonsississsnssonsssss e sssssassssssssssstss svvessiasisia sasssnsssass sesssosassssse B-
B1.9 CLEAN AIR REQUIREMENTS .......otriiiiirtirenieete et siessresieesaesse e se e eeneesennons B-
B1.10 CLEAN WATER REQUIREMENTS .....cc.oiriiiteeeneeeeieettctneee e ssnessessnesnsssessessenses B-
Bl.11 FLY AMERICA REQUIREMENTS iicuvuossssssiassssssssvsssssssnssnsisnssasassasinsssussns ssevssiss sasassiossssnsse B-
B1.12 BUY AMERICA REQUIREMENTS .......cceooriririiieninteetenttnte s recsciesnessessnesreesnesesreseeneas B-
B1.13 CARGO PREFERENCE REQUIREMENTS ........ccceootiieiiiniennreeeeienee e seeeieeeeaeaenees B-
B1.14 ENERGY CONSERVATION REQUIREMENTS.......c.ccccceriimiiiereeierensreseniesteeneieceenens B-
Bl.l5 RECYCLED PRODUGCTS ccoosssasssnsunssmmsemsnsonsrnassmssmssassssasssssinsus s aesmseseseassss sassiamssiossenssr B-
B1.16 DAVIS-BACON AND COPELAND ANTI-KICKBACK ACTS....cccccoeieririirierieereereenes B-
B1.17 CONTRACT WORK HOURS AND SAFETY STANDARDS......cccccoviiiiriiireieeeeean B-
Blhl8 ADA ACCESS ..oumsmmsrimmmmuissssmuesmmssmsissss ssssimss s smsss s mseiss e sseusisssmsss B-
B1.19 INCORPORATION OF FTA TERMS. ...ttt ettt eoeesneas B-

Kamehameha Highway Guideway Design-Build B-i Addendum 18 — September 2010

Request for Proposals (Part 2) SP-1.5 Attachment B-Table of Contents



Honolulu High-Capacity Transit Corridor Project

SPECIAL PROVISIONS
ATTACHMENT B
FEDERAL CLAUSES

B1.0 GENERAL

The Design-Builder understands that Federal laws, regulations, policies, and related administrative practices
applicable to this Contract on the date signed may be modified from time to time. The Design-Builder agrees
that the most recent of such Federal requirements will govern the administration of the Agreement at any
particular point in time, except if the City issues a written determination otherwise. To achieve compliance
with changing Federal requirements, the Design-Builder agrees to include notice in each subcontract that
Federal requirements may change and that the changed requirements will apply to the subcontract as required.

B1.1 No Government Obligation to Third Parties

(a) The City and the Design-Builder acknowledge and agree that, notwithstanding any
concurrence by the Federal Government in or approval of the solicitation or award of the underlying Contract,
absent the express written consent by the Federal Government, the Federal Government is not a party to this
Contract and shall not be subject to any obligations or liabilities to the City, the Design-Builder, or any other
party (whether or not a party to that contract) pertaining to any matter resulting from the underlying Contract.

) The Design-Builder agrees to include the above clause in each subcontract. It is further agreed
that the clause shall not be modified, except to identify the subcontractor who will be subject to its provisions.

B1.2 Program Fraud and False or Fraudulent Statements and Related Acts

(a) The Design-Builder acknowledges that the provisions of the Program Fraud Civil Remedies
Act of 1986, as amended, 31 U.S.C. §§ 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil
Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of the underlying
Contract, the Design-Builder certifies or affirms the truthfulness and accuracy of any statement it has made, it
makes, it may make, or causes to be made, pertaining to the underlying Contract or the FTA assisted project for
which this contract work is being performed. In addition to other penalties that may be applicable, the Design-
Builder further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim,
statement, submission, or certification, the Federal Government reserves the right to impose the penalties of the
Program Fraud Civil Remedies Act of 1986 on the Design-Builder to the extent the Federal Government deems
appropriate.

(b) The Design-Builder also acknowledges that if it makes, or causes to be made, a false,
fictitious, or fraudulent claim, statement, submission, or certification to the Federal Government under a
contract connected with a project that is financed in whole or in part with Federal assistance originally awarded
by FTA under the authority of 49 U.S.C. Chapter 53, the Federal Government reserves the right to impose the
penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l) on the Design-Builder, to the extent the Federal
Government deems appropriate.

(©) The Design-Builder shall include the above two clauses in each subcontract. It is further
agreed that the clauses shall not be modified, except to identify the subcontractor who will be subject to the
provisions.

B1.3 Access to Records and Reports
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(a) The Design-Builder shall provide the City, the FTA Administrator, the Comptroller General of
the United States or any of their authorized representatives access to any books, documents, papers and records
of the Design-Builder which are directly pertinent to this Contract for the purposes of making audits,
examinations, excerpts and transcriptions. The Design-Builder shall, pursuant to 49 C.F.R. 633.17, provide the
FTA Administrator or his authorized representatives, including any Project Management Oversight Contractor,
access to the Design-Builder's records and construction sites pertaining to a major capital project, defined at 49
U.S.C. § 5302(a)(l), which is receiving federal financial assistance through the programs described at 49
U.S.C. §§ 5307, 5309 or 5311.

(b) The Design-Builder shall permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

(©) The Design-Builder shall maintain all books, records, accounts and reports required under this
Contract for a period of not less than three years after the date of termination or expiration of this Contract,
except in the event of litigation or settlement of claims arising from the performance of this Contract, in which
case the Design-Builder shall maintain the same until the City, the FTA Administrator, the Comptroller
General of the United States, or any of their duly authorized representatives, have disposed of all such
litigation, appeals, claims or exceptions related thereto.

Bl1.4 Federal Changes

The Design-Builder shall at all times comply with all applicable FTA regulations, policies, procedures and
directives, including without limitation those listed directly or by reference in the Master Agreement between
the City and the FTA, as they may be amended or promulgated from time to time during the term of this
Contract. The Design-Builder's failure to so comply shall constitute a material breach of this Contract.

B1.5 Civil Rights Requirements

The Design-Builder shall comply with the following requirements and include the following requirements in
each subcontract, modified only if necessary to identify the affected parties:

(a) Nondiscrimination. In accordance with Title VI of the Civil Rights Act, as amended, 42
U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, section
202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. §
5332, the Design-Builder shall not discriminate against any employee or applicant for employment because of
race, color, creed, national origin, sex, age, or disability. In addition, the Design-Builder shall comply with
applicable Federal implementing regulations and other implementing requirements FTA may issue.

(b) Equal Employment Opportunity. The following equal employment opportunity requirements
apply to the underlying Contract:

) Race, Color, Creed, National Origin, Sex. In accordance with Title VII of the Civil
Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Design-
Builder shall comply with all applicable equal employment opportunity requirements of U.S.
Department of Labor (U.S. DOL) regulations, "Office of Federal Contract Compliance Programs,
Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement
Executive Order No. 11246, "Equal Employment Opportunity," as amended by Executive Order No.
11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity,” 42 U.S.C. §
2000e), and with any applicable Federal statutes, executive orders, regulations, and Federal policies
that may in the future affect construction activities undertaken in the course of the Project. The
Design-Builder shall take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, creed, national origin,
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sex, or age. Such action shall include, but not be limited to, the following: employment, upgrading,
demotion or transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. In addition, the Design-
Builder shall comply with any implementing requirements FTA may issue.

2) Age. Inaccordance with section 4 of the Age Discrimination in Employment Act of
1967, as amended, 29 U.S.C. § 623 and Federal transit law at 49 U.S.C. § 5332, the Design-Builder
shall refrain from discrimination against present and prospective employees for reason of age. In
addition, the Design-Builder shall comply with any implementing requirements FTA may issue.

3) Disabilities. In accordance with section 102 of the Americans with Disabilities Act,
as amended, 42 U.S.C. § 12112, the Design-Builder shall comply with the requirements of the U.S.
Equal Employment Opportunity Commission, "Regulations to Implement the Equal Employment
Provisions of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of
persons with disabilities. In addition, the Design-Builder shall comply with any implementing
requirements FTA may issue.

4) Access for Individuals with Disabilities. The Design-Builder shall comply with 49
U.S.C. § 5301(d), which states the Federal policy that elderly individuals and individuals with
disabilities have the same right as other individuals to use public transportation services and facilities,
and that special efforts shall be made in planning and designing those services and facilities to
implement transportation accessibility rights for elderly individuals and individuals with disabilities.

B1.6 Disadvantaged Business Enterprises (DBE)

(a) DBE Assurances. The Design-Builder and its subcontractors shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this Contract. The Design-Builder shall carry
out applicable requirements of 49 C.F.R. Part 26 in the award and administration of U.S. DOT-assisted
contracts. Failure by the Design-Builder to carry out these requirements is a material breach of this Contract,
which may result in termination of this Contract or such other remedy, as the City deems appropriate.

The above paragraph shall be included in each subcontract the Design-Builder signs with a subcontractor.

(b) Prompt Payment. The Design-Builder shall pay all subcontractors (DBEs and non-DBEs) for
satisfactory performance of their subcontracts no later than ten (10) days from receipt of payment by the City.
Full and prompt payment by the Design-Builder to all subcontractors shall include retainage, if applicable.

(c) DBE Goal. The City has established a race neutral DBE goal of 3.83% for Fiscal Year 2010.
Although the City has not established a DBE contract goal for this contract, DBE firms and small businesses
shall have an equal opportunity to participate in the Contract. The Design-Builder shall adhere to the
following requirements:

(1) Take affirmative steps to use as many of the race-neutral means of achieving DBE
participation identified at 49 CFR 26.51(b) as practicable to afford opportunities to DBEs to
participate in the Contract. A race-neutral measure is one that is, or can be, used to assist all small
businesses.

2) A DBE firm must perform a commercially useful function, i.e., must be responsible
for the execution of a distinct element of the work and must carry out its responsibility by actually
performing, managing and supervising the work; and
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3) A DBE firm must be certified by the Hawai'i State Department of Transportation
before its participation is reportable under paragraph (d) below;

(d) Reports to the City. The Design-Builder shall report its DBE participation obtained through
race-neutral means throughout the period of performance. The Design-Builder shall submit the “DBE
PARTICIPATION REPORT” reflecting payments made by the Design-Builder to DBE subcontractors.
Payments to the Design-Builder will not be processed if the DBE PARTICIPATION REPORT is not properly
completed and attached. The DBE PARTICIPATION REPORT shall be prepared in the format set forth in
EXHIBIT B 1.5.

(e) Records. On request, the Design-Builder shall make available for inspection, and assure that
its subcontractors make available for inspection:

I Records of prompt payments made in accordance with Section 1.6(b), above;

2) The names and addresses of DBE subcontractors, vendors, and suppliers under this
Contract;

3) The dollar amount and nature of work of each DBE subcontractor;

4) The social/economic disadvantaged category of the DBE firms, i.e. Black American,

Hispanic American, Native American, Subcontinent Asian American, Asian Pacific American, Non-
Minority Women, or Other; and

5) Other related materials and information.

® The Design-Builder shall promptly notify the City, whenever a DBE subcontractor performing
work related to this Contract is terminated or fails to complete its work. The Design-Builder shall also
promptly notify the City of a DBE subcontractor’s inability or unwillingness to perform and provide reasonable
documentation.

B1.7 Government-Wide Debarment and Suspension (Nonprocurement)

(@ This Contract is a covered transaction for purposes of 2 CFR 180.220(b) and 2 CFR
1200.220. As such, the Design-Builder is required to verify that none of the Design-Build Team, its
principals, as defined at 2 CFR 180.995, or affiliates, as defined at 2 CFR 180.905, are excluded or
disqualified as defined at 2 CFR 180.940 and 2 CFR 180.935.

(b The Design-Builder is required to comply with 2 CFR 180 Subpart C, as supplemented by 2
CFR 1200 Subpart C, and must include the requirement to comply with 2 CFR 180, Subpart C, as
supplemented by 2 CFR 1200 Subpart C, in any lower tier covered transaction equal to or exceeding $25,000 it
enters into. By signing the Contract, the Design-Builder certifies as follows:

The certification in this clause is a material representation of fact relied upon by the City and
County of Honolulu (the City). If it is later determined that the Design-Builder knowingly
rendered an erroneous certification, in addition to remedies available to the City, the Federal
Government may pursue available remedies, including but not limited to suspension and/or
debarment. The Design-Builder agrees to comply with the requirements of 2 CFR 180,
Subpart C, as supplemented by 2 CFR Subpart C, throughout the Contract period. The
Design-Builder further agrees to include a provision requiring such compliance in its lower
tier covered transactions equal to or exceeding $25,000.
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B1.8 Lobbying

The "CERTIFICATION REGARDING LOBBYING," as executed by the Design-Builder in Exhibit 8 of the
Proposal is incorporated herein by reference. The Design-Builder and its subcontractors at every tier shall
comply with U.S. DOT regulations, “New Restrictions on Lobbying,” 49 C.F.R. Part 20, modified as necessary
by 31 U.S.C. § 1352, which requires that no Federal appropriated funds shall be used to pay any person or
organization for influencing or attempting to influence an officer or employee of any agency, a member of
Congress, an officer or employee of Congress, or an employee of a member of Congress in connection with
obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352. Each tier shall also
disclose the name of any registrant under the Lobbying Disclosure Act of 1995 who has made 1obbying
contacts on its behalf with non-Federal funds with respect to that Federal contract, grant, or award covered by
31 U.S.C. § 1352. Such disclosures are forwarded from tier to tier up to the City.

B1.9 Clean Air Requirements

(a) The Design-Builder shall comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. The Design-Builder shall report each
violation to the City and understands and agrees that the City will, in turn, report each violation as required to
FTA and the appropriate EPA Regional Office.

(b) The Design-Builder shall include the above clause in each subcontract exceeding $100,000.
B1.10 Clean Water Requirements

(€)) The Design-Builder shall comply with all applicable standards, orders or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. §§ 1251 et seq. The Design-
Builder shall report each violation to the City and understands and agrees that the City will, in turn, report each
violation as required to FTA and the appropriate EPA Regional Office.

(b) The Design-Builder shall include the above clause in each subcontract exceeding $100,000.

B1.11 Fly America Requirements

(@ The Design-Builder shall comply with 49 U.S.C. § 40118 (the “Fly America Act”) in
accordance with the General Services Administration's regulations at 41 C.F.R. Parts 301-10, which provide
that the City and sub-recipients of Federal funds and their consultants are required to use U.S. Flag air carriers
for U.S. Government-financed international air travel and transportation of their personal effects or property, to
the extent such service is available, unless travel by foreign air carrier is a matter of necessity, as defined by the
Fly America Act. The Design-Builder shall submit, if a foreign air carrier was used, an appropriate certification
or memorandum adequately explaining why service by a U.S. flag air carrier was not available or why it was
necessary to use a foreign air carrier and shall, in any event, provide a certificate of compliance with the Fly
America requirements.

(b) The Design-Builder shall include the requirements of this section in all subcontracts that may
involve international air transportation.

B1.12 Buy America Requirements

The Design-Builder shall comply with 49 U.S.C. § 5323(j) and 49 C.F.R. Part 661, which provide that Federal
funds may not be obligated unless steel, iron, and manufactured products used in FTA-funded projects are
produced in the United States, unless a waiver has been granted by FTA or the product is subject to a general
waiver. General waivers are listed in 49 C.F.R. § 661.7.

B1.13 Cargo Preference Requirements

(a) The Design-Builder shall use privately owned United States-Flag commercial vessels to ship at
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least 50 percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners, and tankers)
involved, whenever shipping any equipment, material, or commodities pursuant to the underlying Contract to
the extent such vessels are available at fair and reasonable rates for United States-Flag commercial vessels.

® The Design-Builder shall furnish within 20 working days following the date of loading for
shipments originating within the United States or within 30 working days following the date of loading for
shipments originating outside the United States, a legible copy of a rated, “on-board” commercial ocean bill-of
—lading in English for each shipment of cargo described in the preceding paragraph to the Division of National
Cargo, Office of Market Development, Maritime Administration, Washington, D.C. 20590 and to the City
(through the Design-Builder in the case of a subcontractor’s bill-of-lading).

©) The Design-Builder shall include these requirements in all subcontracts issued pursuant to this
Contract when the subcontract may involve the transport of equipment, material, or commodities by ocean
vessel.

B1.14 Energy Conservation Requirements

(@) The Design-Builder shall comply with mandatory standards and policies relating to energy
efficiency which are contained in the state energy conservation plan issued in compliance with the Energy
Policy and Conservation Act.

(b) The Design-Builder shall include the above clause in each subcontract at every tier. It is
further agreed that the clause shall not be modified, except to identify the subcontractor who will be subject to
the provisions.

B1.15S Recycled Products

The Design-Builder agrees to comply with all the requirements of Section 6002 of the Resource Conservation
and Recovery Act as amended (42 U.S.C. § 6962), including but not limited to the regulatory provisions of
40 C.F.R. Part 247, and Executive Order 12873, as they apply to the procurement of the items designated in
Subpart B of 40 C.F.R. Part 247.

B1.16 Davis-Bacon and Copeland Anti-Kickback Acts

The following requirements of the Davis-Bacon and Copeland Anti-Kickback Acts are added to Section 4.10
of the GCDB:

(a) Minimum wages

(€)) All laborers and mechanics employed or working upon the site of the work (or under
the United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), will be paid unconditionally and not less often than once a week, and
without subsequent deduction or rebate on any account (except such payroll deductions as are
permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 C.F.R. part 3)),
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those contained in the wage determination of the Secretary of
Labor which is attached hereto and made a part hereof, regardless of any contractual relationship
which may be alleged to exist between the Contractor and such laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 1(b)(2)
of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to such laborers
or mechanics, subject to the provisions of paragraph (1)(iv) of this section; also, regular contributions
made or costs incurred for more than a weekly period (but not less often than quarterly) under plans,
funds, or programs which cover the particular weekly period, are deemed to be constructively made or
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incurred during such weekly period. Such laborers and mechanics shall be paid the appropriate wage
rate and fringe benefits on the wage determination for the classification of work actually performed,
without regard to skill, except as provided in 29 C.F.R. Part 5.5(a)(4). Laborers or mechanics
performing work in more than one classification may be compensated at the rate specified for each
classification for the time actually worked therein: Provided, that the employer’s payroll records
accurately set forth the time spent in each classification in which work is performed. The wage
determination (including any additional classifications and wage rates conformed under paragraph
(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the
Contractor and its subcontractors at the site of the work in a prominent and accessible place where it
can be easily seen by the workers.

(2)(A) The contracting officer shall require that any class of laborers or mechanics, including
helpers, which is not listed in the wage determination and which is to be employed under the contract
shall be classified in conformance with the wage determination. The contracting officer shall approve
an additional classification and wage rate and fringe benefits therefore only when the following criteria
have been met:

(i) Except with respect to helpers as defined as 29 C.F.R. 5.2(n)(4), the work to be
performed by the classification requested is not performed by a classification in the wage
determination; and

(ii) The classification is utilized in the area by the construction industry; and

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(2)(B) Ifthe Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the contracting officer agree on the classification and wage
rate (including the amount designated for fringe benefits where appropriate), a report of the action
taken shall be sent by the contracting officer to the Administrator of the Wage and Hour Division,
Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210. The
Administrator, or an authorized representative, will approve, modify, or disapprove every additional
classification action within 30 days of receipt and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(2)(C) In the event the Contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the contracting officer do not agree on the proposed
classification and wage rate (including the amount designated for fringe benefits, where appropriate),
the contracting officer shall refer the questions, including the views of all interested parties and the
recommendation of the contracting officer, to the Administrator for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and so advise the
contracting officer or will notify the contracting officer within the 30-day period that additional time is
necessary.

(2)(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (2)(A)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the
classification under this Contract from the first day on which work is performed in the classification.

3) Whenever the minimum wage rate prescribed in the Contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the CONTRACTOR
shall either pay the benefit as stated in the wage determination or shall pay another bona fide fringe
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benefit or an hourly cash equivalent thereof.

4) If the Contractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or program, Provided, That
the Secretary of Labor has found, upon the written request of the Contractor, that the applicable
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the Contractor
to set aside in a separate account assets for the meeting of obligations under the plan or program.

()] Withholding. The City shall upon its own action or upon written request of an authorized
representative of the Department of Labor withhold or cause to be withheld from the Contractor under this
contract or any other Federal contract with the same prime Contractor, or any other federally-assisted contract
subject to Davis-Bacon prevailing wage requirements, which is held by the same prime Contractor, so much of
the accrued payments or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the Contractor or any subcontractor the full amount of wages
required by the contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work (or under the United States Housing Act of
1937 or under the Housing Act of 1949 in the construction or development of the project), all or part of the
wages required by the contract, the City may, after written notice to the Contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds until such violations have ceased.

(©) Payrolls and basic records.

)] Payrolls and basic records relating thereto shall be maintained by the Contractor
during the course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work (or under the United States Housing Act of 1937, or under
the Housing Act of 1949, in the construction or development of the project). Such records shall
contain the name, address, and social security number of each such worker, his or her correct
classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona
fide fringe benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the
Davis-Bacon Act), daily and weekly number of hours worked, deductions made and actual wages paid.

Whenever the Secretary of Labor has found under 29 C.F.R. 5.5(a)(1)(iv) that the wages of any
laborer or mechanic include the amount of any costs reasonably anticipated in providing benefits
under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall
maintain records which show that the commitment to provide such benefits is enforceable, that the
plan or program is financially responsible, and that the plan or program has been communicated in
writing to the laborers or mechanics affected, and records which show the costs anticipated or the
actual cost incurred in providing such benefits. Contractors employing apprentices or trainees under
approved programs shall maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the ratios and
wage rates prescribed in the applicable programs.

(2)(A) The Contractor shall submit weekly for each week in which any contract work is
performed a copy of all payrolls to the City for transmission to the Federal Transit Administration.
The payrolls submitted shall set out accurately and completely all of the information required to be
maintained under section 5.5(a)(3)(i) of Regulations, 29 C.F.R. part 5. This information may be
submitted in any form desired. Optional Form WH-347 is available for this purpose and may be
purchased from the Superintendent of Documents (Federal Stock Number 029-005-00014-1), U.S.
Government Printing Office, Washington, DC 20402. The prime Contractor is responsible for the
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submission of copies of payrolls by all subcontractors.

(2)(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed
by the Contractor or subcontractor or his or her agent who pays or supervises the payment of the
persons employed under the contract and shall certify the following;:

(i) That the payroll for the payroll period contains the information required to be
maintained under section 5.5(a)(3)(i) of Regulations, 29 C.F.R. part 5 and that such
information is correct and complete;

(ii) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions have been
made either directly or indirectly from the full wages earned, other than permissible
deductions as set forth in Regulations, 29 C.F.R. part 3;

(iii) That each laborer or mechanic has been paid not less than the applicable
wage rates and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(2)(C) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of
Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(2)(D) The falsification of any of the above certifications may subject the Contractor or
subcontractor to civil or criminal prosecution under section 1001 of'title 18 and section 231 of'title 31
of the United States Code.

3) The Contractor or subcontractor shall make the records required under paragraph
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized representatives
of the Federal Transit Administration or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the Contractor or
subcontractor fails to submit the required records or to make them available, the Federal agency may,
after written notice to the Contractor, sponsor, applicant, or owner, take such action as may be
necessary to cause the suspension of any further payment, advance, or guarantee of funds.
Furthermore, failure to submit the required records upon request or to make such records available
may be grounds for debarment action pursuant to 29 C.F.R. 5.12.

(d) Apprentices and trainees.

1) Apprentices - Apprentices will be permitted to work at less than the predetermined
rate for the work they performed when they are employed pursuant to and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of Labor, Employment and
Training Administration, Bureau of Apprenticeship and Training, or with a State Apprenticeship
Agency recognized by the Bureau, or if a person is employed in his or her first 90 days of probationary
employment as an apprentice in such an apprenticeship program, who is not individually registered in
the program, but who has been certified by the Bureau of Apprenticeship and Training or a State
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an
apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft classification
shall not be greater than the ratio permitted to the Contractor as to the entire work force under the
registered program. Any worker listed on a payroll at an apprentice wage rate, who is not registered or
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otherwise employed as stated above, shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the work actually performed.
Where a Contractor is performing construction on a project in a locality other than that in which its
program is registered, the ratios and wage rates (expressed in percentages of the journeyman’s hourly
rate) specified in the Contractor’s or subcontractor’s registered program shall be observed. Every
apprentice must be paid at not less than the rate specified in the registered program for the apprentice’s
level of progress, expressed as a percentage of the journeymen hourly rate specified in the applicable
wage determination. Apprentices shall be paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program does not specify fringe benefits, apprentices
must be paid the full amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator of the Wage and Hour Division of the U.S. Department of Labor
determines that a different practice prevails for the applicable apprentice classification, fringes shall be
paid in accordance with that determination. In the event the Bureau of Apprenticeship and Training,
or a State Apprenticeship Agency recognized by the Bureau, withdraws approval of an apprenticeship
program, the CONTRACTOR will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is approved.

2) Trainees - Except as provided in 29 C.F.R. 5.16, trainees will not be permitted to
work at less than the predetermined rate for the work performed unless they are employed pursuant to
and individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of
trainees to journeymen on the job site shall not be greater than permitted under the plan approved by
the Employment and Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the trainee’s level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe
benefits in accordance with the provisions of the trainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage
determination unless the Administrator of the Wage and Hour Division determines that there is an
apprenticeship program associated with the corresponding journeyman wage rate on the wage
determination which provides for less than full fringe benefits for apprentices. Any employee listed on
the payroll at a trainee rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage rate on the
wage determination for the classification of work actually performed. In addition, any trainee
performing work on the job site in excess of the ratio permitted under the registered program shall be
paid not less than the applicable wage rate on the wage determination for the work actually performed.

In the event the Employment and Training Administration withdraws approval of a training program,
the Contractor will no longer be permitted to utilize trainees at less than the applicable predetermined
rate for the work performed until an acceptable program is approved.

3) Equal employment opportunity — The utilization of apprentices, trainees and
journeymen under this part shall be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29 C.F.R. part 30.

(e) Compliance with Copeland Act requirements — The Contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

® Subcontracts — The Contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 C.F.R. 5.5(a)(1) through (10) and such other clauses as the Federal Transit Administration may
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by appropriate instructions require, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime Contractor shall be responsible for the compliance by any subcontractor
or lower tier subcontractor with all the contract clauses in 29 C.F.R. 5.5.

(2) Contract termination: debarment — A breach of the contract clauses in 29 C.F.R. 5.5 may be
grounds for termination of the contract, and for debarment as a Contractor and a subcontractor as provided in
29 C.F.R.5.12.

(h) Compliance with Davis-Bacon and Related Act requirements — All rulings and interpretations
of the Davis-Bacon and Related Acts contained in 29 C.F.R. parts 1, 3, and 5 are herein incorporated by
reference in this contract.

(i) Disputes concerning labor standards — Disputes arising out of the labor standards provisions of
this contract shall not be subject to the general disputes clause of this contract. Such disputes shall be resolved
in accordance with the procedures of the Department of Labor set forth in 29 C.F.R. parts 5, 6, and 7. Disputes
within the meaning of this clause include disputes between the Contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the employees or their representatives.

) Certification of eligibility

(1) By entering into this contract, the Contractor certifies that neither it (nor he or she)
nor any person or firm who has an interest in the Contractor’s firm is a person or firm ineligible to be
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 C.F.R.

5.12(a)(1).

2) No part of this contract shall be subcontracted to any person or firm ineligible for
award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 C.F.R.
5.12(a)(1).

3) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

B1.17 Contract Work Hours and Safety Standards

(a) Overtime requirements — No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics shall require or permit
any such laborer or mechanic in any workweek in which he or she is employed on such work to work in excess
of forty hours in such workweek unless such laborer or mechanic receives compensation at a rate not less than
one and one-half times the basic rate of pay for all hours worked in excess of forty hours in such workweek.

(b) Violation: liability for unpaid wages; liquidated damages — In the event of any violation of the
clause set forth in paragraph (a) of this section the Design-Builder and any subcontractor responsible therefor
shall be liable for the unpaid wages. In addition, such Contractor and subcontractor shall be liable to the
United States for liquidated damages. Such liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and guards, employed in violation of the clause set forth
in paragraph (a) of this section, in the sum of $10 for each calendar day on which such individual was required
or permitted to work in excess of the standard workweek of forty hours without payment of the overtime wages
required by the clause set forth in paragraph (a) of  this section.

©) Withholding for unpaid wages and liquidated damages — The City shall upon its own action or
upon written request of an authorized representative of the U.S. DOL withhold or cause to be withheld, from
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any moneys payable on account of work performed by the Contractor or subcontractor under any such contract
or any other Federal contract with the same prime Contractor, or any other federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same prime Contractor, such sums as
may be determined to be necessary to satisfy any liabilities of such Contractor or subcontractor for unpaid
wages and liquidated damages as provided in the clause set forth in paragraph (b) of this section.

(d) Subcontracts — The Design-Builder or subcontractor shall insert in any subcontracts the
clauses set forth in paragraphs (a) through (d) of this section and also a clause requiring the subs to include
these clauses in any lower tier subcontracts. The Design-Builder shall be responsible for compliance by any
subcontractor or lower tier subcontractor with the clauses set forth in paragraphs (1) through (4) of this section.

B1.18 ADA Access

The Design-Builder shall comply with the Americans with Disabilities Act of 1990 (ADA), as amended,
42 U.S.C. §§ 12101 et seq., which requires that accessible facilities and services be made available to
individuals with disabilities; and with the Architectural Barriers Act of 1968, as amended, 42 U.S.C. §§ 4151
et seq., which requires that buildings and public accommodations be accessible to individuals with disabilities,
and any subsequent amendments to these laws. In addition, the Design-Builder agrees to comply with all
applicable implementing Federal regulations and directives and any subsequent amendments thereto.

B1.19 Incorporation of FTA Terms.

(a) Attachment B of the Special Provisions includes, in part, certain Standard Terms and
Conditions required by the U.S. DOT, whether or not expressly set forth in the preceding contract provisions.
All contractual provisions required by the U.S. DOT, as set forth in FTA Circular 4220.1F are hereby
incorporated by reference. Anything to the contrary herein notwithstanding, all FTA mandated terms shall be
deemed to control in the event of a conflict with other provisions contained in this Contract. The Design-
Builder shall not perform any act, fail to perform any act, or refuse to comply with any City requests which
would cause the City to be in violation of the FTA terms and conditions.

(b) The Design-Builder shall include the above clause in each subcontract financed in whole or in
part with Federal assistance provided by FTA, modified only if necessary to identify the affected parties.
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Prime Contractor $ $
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Type of Work: $ $
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This Rapid Transit Stabilization Agreement ("RTSA") is entered into on the date
hereinafter stated, by and between the City and County of Honolulu ("Owner”),
the Unions that become signatories hereto (“Unions”), and Contractors with
whom the Owner executes a construction contract for work to which this RTSA
applies, hereinafter referred to as “Contractor-Employers.”

Article 1 - Purpose and Findings

1.1 The successful and timely completion of the Project is of the utmost
importance to the people of the City and County of Honolulu, who voted
affirmatively in November 2008 to proceed with the construction of a fixed
guideway system, and who have since 2007 been paying a local surcharge to
support the financing of the Project. The Project, along with this RTSA, will also
bring significant economic stimulus benefits to the local community through
federal funding and the resulting creation of new jobs and increased commerce.
The timely completion of the Project will allow development and increased
commerce and mobility in the City and County of Honolulu.

The purpose of this RTSA is to promote efficiency of construction operations to
ensure the successful and timely completion of the Project. This RTSA seeks to
accomplish this in the following ways:

e Ensure that construction of the Project occurs without disruption due to
labor disputes; '

e Reducing the friction that may be caused when union and open shop
employees of different employers are required to work together at a
common job site.

e Ensure high quality, cost-effective and timely construction of the Project;

¢ Provide a large, dependable supply of skilled construction workers from
various trades needed to complete a project of this magnitude, complexity
and duration;
Provide training opportunities for craft workers; and
Ensure a safe workplace for the workers, contractors and the Owner
through implementation of and compliance with health and safety policies
and laws.

1.2  Large numbers of workers of various skills employed by contractors and
subcontractors will be required in the performance of the construction work for
the Project, including those to be represented by the Unions which become
signatory to this RTSA. On a project of this magnitude, with multiple contractors
and bargaining units on the job site at the same time over an extended period of
time, the potential for work disruption would be substantial without any
commitment to maintain continuity of the construction work.
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1.3 ltis in the best interest of the general public, the Owner, the Unions and
the Contractor-Employers, defined herein, for the construction work to proceed in
an orderly manner without Work Disruptions. Accordingly, the Unions and the
Owner desire to mutually establish and stabilize the wages, hours and working
conditions for the workers employed on the Project by Contractor-Employers.

1.4 The Owner remains committed to awarding contracts for each phase of
the Project in accordance with the applicable provisions of federal and State law.
The Owner has the absolute right to award contracts on this Project that provide
bidding opportunities for all contractors and that promote an adequate supply of
craft workers possessing the requisite skills and training in order to provide the
taxpayers a project of the highest quality. Further, all parties agree to cooperate
throughout the term of this RTSA to develop and utilize methods to reduce the
Owner's construction and Project administration costs.

1.5  The Project depends upon federal and State funding, the receipt of which
requires the satisfaction of applicable conditions and requirements of federal
grants and regulations, including but not limited to the requirements of the United
States Department of Transportation, Federal Transit Administration's Master
Agreement (FTA Master Agreement). This RTSA shall be subordinate to any
and all such requirements and conditions of federal or State funding.

Article 2 - Definitions

RTSA means this Agreement.

Artist means a person or firm developing aesthetic/artistic designs for the
Project.

City means the City and County of Honolulu.

Construction Contract means, exclusively, the construction contracts for the
completion of the Project. Specifically, Construction Contract does not include a
contract between Owner or any of its contractors or consultants, and any firm or
individual performing construction management, program management, project
management, architectural or design services, engineering services, project
inspection services, special inspection or testing services, landscape
architectural services, or environmental evaluation services or any other services
that are not “hands on” construction work on the Project.

Contractor-Employer means any individual firm, partnership, corporation, or
any combination thereof, including but not limited to joint ventures, that has
entered into a Construction Contract with the Owner or any of its contractors, at
any tier, under contract terms and conditions approved by the Owner. The term
Contractor-Employer as used in this RTSA shall therefore include any and all
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subcontractors performing work on the Project pursuant to a Construction
Contract.

Covered Employee means an employee who is working on the Project as an
employee of a Contractor-Employer pursuant to a Construction Contract for this
Project and whose work is covered by this RTSA, and further whose work is not
excluded in Article 3.

Letter of Assent means the acceptance letter signed by each Contractor-
Employer agreeing to be bound by the terms of this RTSA in the form attached
hereto as Attachment “A”.

Owner means the City and County of Honolulu or its assignee.

RTSA Administrator means the individual designated by the Owner to serve as
the Owner’s point of contact with the Unions and Contractor-Employers regarding
the RTSA and who is authorized to appoint designee(s).

Project means the Owner's contracts for on-site construction of the 20 mile
guideway transit system from East Kapolei to Ala Moana Center with future
extensions planned for West Kapolei to East Kapolei, Salt Lake Boulevard and
from Ala Moana Center to University of Hawaii at Manoa and to Waikiki, as
described in the Final Environmental Impact Statement for the Honolulu High
Capacity Transit Corridor Project, including the construction of 21 stations, and
supporting facilities such as a vehicle maintenance and storage facility, transit
centers, park-and-ride lots, traction power substations, a parking structure, and
an access ramp from the H-2 Freeway to the Pearl Highlands park-and ride. Any
pre-cast concrete fabrication yard located in the State of Hawaii that is dedicated
solely to the work for a Construction Contract for this Project is included. The
Project also includes any subsequent replacement, addition and renovation of
construction undertaken pursuant to a Construction Contract that occurs within
five (5) years of the date of the completion of the last Construction Contract.

State means the State of Hawaii.

Steward means the employee of Contractor-Employer working on the Project
who is designated as the Union’s representative for all Covered Employees
working on the Project in the craft represented by the Union.

Trust Fund Agreement means a trust fund established under a Collective
Bargaining Agreement for the contribution of payments for employee benefits.

Union means any labor organization which is a signatory to this RTSA.
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Work Disruption means any strike, lockout, sympathy strike, slowdown, work
stoppage, boycotting, picketing or similar activity that interferes with work on the
Project.

Article 3 — Scope of RTSA

3.1 (a) The Owner shall require all Contractor-Employers to agree to be
bound by this RTSA by executing the Letter of Assent as a condition of
any future request for proposal issued on or after the effective date of this
RTSA.

(b)  The Unions agree that this RTSA will be made available to, and will fully
apply to, any successful bidder for the Project work who becomes
signatory hereto, without regard to whether the successful bidder performs
work at other sites as either a union or open shop contractor, and without
regard to whether employees of such bidder are or are not members of
any union.

3.2 This RTSA shall be limited to work under Construction Contracts on the
Project performed by Covered Employees of Contractor-Employers of any tier,
for the Construction Contract entered into on or after the effective date of this
RTSA and where such work is traditionally covered by a collective bargaining
agreement with a Union. This RTSA shall not apply to any work performed or
contracts issued at any time prior to the effective date, or after expiration or
termination of the RTSA, or on any other projects or activities of the Owner.

3.3  This RTSA shall not apply to the following:

(a) Work for any Contractor-Employer by an employee who is not a Covered
Employee.

(b)  Work by employees of a manufacturer or vendor necessary to maintain
such manufacturer's or vendor's warranty or guarantee, including the
on-site supervision of such work.

(c) All work by employees of the Owner, contract employees of the Owner
and/or consultants of the Owner associated with the Project.

(d}y  All support services, contracted by the Owner or its Contractor-Employers
of any tier that are unrelated to construction work, even if the support
services are contracted for or in connection with the Project.

(e)  All off-site manufacture of materials, equipment, or machinery, including

handling and delivery of materials, equipment and machinery to the
Project. This exclusion shall not apply to any pre-cast concrete fabrication
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yard located in the State of Hawaii that is dedicated solely to the work for
a Construction Contract for this Project.

f) Furniture, fixture, and equipment installers retained by the Owner, to
perform work after a Contractor-Employer has completed construction of
its work pursuant to Section 21.2.

(g)  Artists retained by the Owner during the course of the Project.

(h) Employees engaged in any work performed on or near, or leading to or
into, the Project site(s) by State, the Owner, or other governmental bodies
or their contractors; or public utilities or their contractors; or other public
agencies or their contractors.

(i) Employees engaged in maintenance on leased equipment and on-site
supervision of such work.

)] Startup, testing and commissioning personnel employed by the
Contractor-Employer or the Owner, or laboratory for specialty testing or
inspections not ordinarily performed by the Unions.

(k)  All employees, subconsultants and agents of the design teams or any
other consultants of the Owner for specialty testing,
architectural/engineering design and other professional services.

3.4 As areas and systems of the Project are inspected and tested by the
Contractor-Employer and accepted by the Owner, the RTSA shall not have
further force or effect on such items or areas, except when the Contractor-
Employer is directed by the Owner to engage in repairs, modifications, checkout
and/or warranty functions required by the Construction Contract.

3.5 It is understood that this RTSA constitutes a stand-alone agreement, and
by virtue of executing a Letter of Assent, Contractor-Employer will not be
obligated to sign any other collective bargaining agreement as a condition of
performing work within the scope of this RTSA.

3.6 Each Contractor-Employer shall provide Unions and Owner with a fully
executed copy of the Letter of Assent as applicable prior to execution of the
Construction Contract for work on this Project.

3.7 It is understood that each party to this RTSA acts independently of the
other, and this RTSA does not give rise to any joint and several liability between
or amongst the parties. The Unions agree that this RTSA does not have the
effect of creating any joint employment status between and among the Owner
and any Contractor-Employer.

Page 5 of 36



3.8  Any Union or Contractor-Employer may contact the RTSA Administrator
with a complaint or issue regarding the administration of the RTSA. The RTSA
Administrator shall appoint designee(s) as appropriate who will expeditiously
respond to and resolve any issue raised by the Union or the Contractor-
Employer. If any issue is not satisfactorily resolved, the Union or the Contractor-
Employer may invoke the provisions of Article 14 or Article 15 as applicable.

3.9 The Owner may at its sole discretion and at any time modify, delete, add
to, terminate, delay and/or suspend the scope of work defined as the Project
above; provided, however, that no work under the scope of the Project will be
performed outside of the terms of this RTSA.

3.10 The Unions acknowledge that the Owner has the right to select any
qualified contractor and award contracts to construct the Project without regard to
the Contractor-Employer being a signatory to any collective bargaining
agreement with any Union, or any other union so long as such Contractor-
Employer agrees to be bound by this RTSA.

Article 4 - Union Recognition, Union Security and Union Representation:
Obligations of Contractor-Employer and Unions

4.1 Union Recognition

The Contractor-Employer recognizes the respective Unions as the sole and
exclusive bargaining representatives of all Covered Employees within the Unions’
respective jurisdictions.

4.2  Union Security

(@) Any Covered Employee of a Contractor-Employer who is currently a
member of a Union and who is working for a Contractor-Employer who is
a signatory to a collective bargaining agreement other than this RTSA,
shall remain a member in said Union so long as this RTSA is in effect.

(b)  The Contractor-Employer agrees to deduct dues and fees in the amount
designated by a particular Union, subject to applicable law, provided that
the Covered Employee has executed a written assignment calling for such
a deduction, which is provided to the Contractor-Employer, and provided
further that the form of the written assignment is that form that is used for
all operations by the particular Union for its members in the State. The
Contractor-Employer will remit to the Union once a month, the dues and
fees deducted on or before the fifteenth (15™) day of each month following
the month in which the deduction was made, as agreed upon between
each Union and Contractor-Employer at the pre-job conference.
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(c)

4.3

(a)

(d)

(e)

All Covered Employees of Contractor-Employer who are not members of
any Union shall pay dues and uniform assessments in accordance with the
requirements of the applicable Union and applicable law. Such dues and
assessments shall be limited to fees necessary for the performance for the
Union's representation duties. Any employee failing to meet the above
condition of employment shall upon written notice by the Union be
discharged by the Contractor-Employer within five (5) working days.

This RTSA shall not uniawfully deprive, nor shall it be construed to
unlawfully deprive, any non-union or union employee of his or her rights
under federal and State laws.

Union Representation

Authorized Union representatives shall have reasonable access to the
Project, whenever work covered by this RTSA is being performed by
Covered Employees working in the craft represented by the Union,
provided that such representatives do not interfere with the work of the
employees and are not disruptive to work on the Project or other work of
Owner and further provided that such representatives fully comply with the
visitor, safety and security rules established for the Project. At the pre-job
conference the Union and the Contractor-Employer who has a
Construction Contract with the Owner shall mutually agree on a
reasonable number of Union representatives on whose behalf access will
be sought.

Each Union shall have the right to designate for each Contractor-Employer
one (1) Covered Employee per shift as Steward for the respective Union
and the Steward shall be recognized as the Union’s representative. Such
designated Stewards shall be qualified workers assigned to a crew and
shall perform the work of their trade. Under no circumstances shali there
be a non-working Steward on the job.

The Steward shall not be subjected to discrimination or discharge on
account of performing proper union business. The Unions agree that such
activities shall not unreasonably interfere with the Steward’s work for the
Contractor-Employer.

The Contractor-Employer shall be notified in writing of the selection of
each Union’s Steward.

The Steward shall not cause or encourage any Work Disruption and, if
determined to have instigated, encouraged or participated in any way in
such action, notwithstanding the provisions of Section 4.3 (c), will be
subject to disciplinary action by the Contractor-Employer, up to and
including discharge.
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Article 5 - Management Rights of Contractor-Employer

5.1  Contractor-Employer retains full and exclusive authority for the
management of its respective operations except as specifically set forth in this
RTSA. The Contractor-Employer shall have the right to direct its work forces at
its sole discretion, including but not limited to hiring, promotion, determining
competency to perform work, transfer, lay-off, discipline or discharge for just
cause; the selection of foremen and general foreman; the assignment and
scheduling of work; the requirement of overtime work; the determination of when
work will be done; and the number and identity of employees engaged to perform
such work.

5.2 The Contractor-Employer may, in its sole discretion, utilize the most
efficient method or techniques of construction, tools, or other labor-saving
devices.

5.3 Except as otherwise expressly stated in this RTSA, there shall be no
limitation or restriction upon the Contractor-Employer’s choice(s) of materials or
design, nor upon the full use, and installation and utilization of equipment,
machinery, package units, pre-casts, pre-fabricated, pre-finished, or pre-
assembled materials, tools, or other labor-saving devices. If there is any
disagreement between the Contractor-Employer and a Union, concerning the
manner or implementation of such device or methods of work, the
implementation shall proceed as directed by the Contractor-Employer and the
Union shall have the right to grieve and/or arbitrate the dispute as set forth in
Article 14 of this RTSA.

Article 6 - Hiring Procedures, Referral and Employment: Obligations of the
Contractor-Employer and Unions

6.1  Unless otherwise required by this RTSA, Contractor-Employer shall utilize
the job referral system of the appropriate signatory Union to acquire employees
to work on the Project. The job referral system will be operated in a non-
discriminatory manner and in full compliance with federal, State, and local laws
and regulations which require equal employment opportunities and non-
discrimination.

A probationary period of ten (10) working days shall be established for all new
employees; during such time period such named employees may be summarily
discharged and such discharge is not subject to the grievance and arbitration
process. Notwithstanding the above, the Contractor-Employer may reject any
referral for any lawful nondiscriminatory reason provided it complies with this
Article.
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6.2 Inthe event that a Union is unable to fill a request for qualified employees
within forty-eight (48) hours after such request is made by a Contractor-Employer
(Saturdays, Sundays and Holidays excepted), the Contractor-Employer may
employ applicants from any other available source. The Contractor-Employer
shall inform the Union of the name and social security number of any applicant
hired from the other sources and shall refer the applicant to the Union for
dispatch to the Project within twenty-four (24) hours after hiring.

6.3 Except as required by law, the Unions shall not knowingly refer an
employee currently employed by any Contractor-Employer working under this
RTSA to any other Contractor-Employer. This provision shall not be applicable in
any case in which the Covered Employee has given notice to the Contractor-
Employer of his intent to quit.

6.4 The selection of craft foremen and/or general foreman and the number of
such foremen and/or general foreman required shall be entirely the responsibility
of the Contractor-Employer. Craft foremen shall be designated working foremen
at the request of the Contractor-Employer and once so designated shall be
allowed to perform work on the Project in their respective crafts.

6.5 The parties recognize the Owner’s interest in providing opportunities to
participate on the Project to emerging Contractor-Employers as well as other
enterprises which may not have previously had a relationship with the Unions
signatory to this RTSA. To ensure that Contractor-Employers will have an
opportunity to employ their “core” employees on this Project, all “core” employees
must register with the appropriate Union prior to employment. The parties agree
that such Contractor-Employers may request by name, and the Union will honor,
referral of such persons who have registered with the appropriate Union for
Project work and who demonstrate the following qualifications:

(a) possess any license required by State or federal law for the Project
work to be performed;

(b)  have worked a total of at least one thousand (1,000) hours in the
construction craft during the prior three (3) years;

(c) were on the Contractor-Employer’s active payroll for at least sixty
(60) out of the one hundred eighty (180) calendar days prior to the
contract award;

(d)  bhave the ability to perform safely the basic functions of the
applicable trade.

The Union will refer to such Contractor-Employer one journeyman employee from
the hiring hall out-of-work list for the affected trade or craft, and will then refer
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one of such Contractor-Employer’s “core” employees as a journeyman and shall
repeat the process, one and one, until such Contractor-Employer's crew
requirements are met or until such Contractor-Employer has hired seven (7)
“core” employees, whichever occurs first. Thereafter, all additional employees in
the affected trade or craft shall be hired exclusively from the hiring hall out-of-
work list(s). For the duration of the Contractor-Employer’s work the ratio shall be
maintained and when the Contractor-Employer’s workforce is reduced, Covered
Employees shall be reduced in the same ratio of “core” Covered Employees to
hiring hall referrals as was applied in the initial hiring.

It is understood that Contractor-Employers that do not follow this process shall be
subject to Article 14: Grievance Procedure of this RTSA. Further should a
grievance be filed regarding Section 6.5, the fees and expenses of the Arbitrator
shall be paid for by the losing party.

Article 7 - Apprenticeship Program: Obligations of Contractor-Employer
and Unions

7.1 The Contractor-Employer shall employ apprentices in their respective craft
to perform work customarily performed by the craft in which they are apprenticed
and within their capabilities.

7.2  To promote training and employment opportunities for residents of Hawaii,
the apprentices shall be given priority consideration for this training to the extent
permitted by applicable laws and government regulations.

7.3 To promote training and employment opportunities for military veterans
who are interested in careers in the building and construction trades, the
Contractor-Employer and Unions agree, when appropriate, to utilize the services
of the Center for Military Recruitment, Assessment and Veterans Employment
and the Center's “Helmets to Hardhats” Program to serve as a resource for
assessment of construction aptitude of the military veterans and for possible
referral to apprenticeship programs.

7.4  Apprenticeship Goals. Consistent with any restriction contained in
applicable federal and State law and regulations, including those governing equal
employment opportunity, prevailing wage and apprenticeship requirements and
limitations, the Contractor-Employer may empioy registered apprentices.
Apprentice pay scales and ratios on the Project shall be governed by the
appropriate Union’'s joint apprenticeship program.
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Article 8 - Work Stoppages and Lockouts: Obligations of Contractor-
Employer and Unions

8.1 During the term of this RTSA there shall be no Work Disruption by any
Union, any Covered Employee, or any Contractor-Employer. As soon as any
Contractor-Employer or Union becomes aware of any such Work Disruption, the
Contractor-Employer and Union shall immediately notify Owner, and RTSA
Administrator in writing, regarding any such Work Disruption. Failure of any
Union to cross any picket line established at the Project site is a violation of this
Article.

8.2  The Union(s) shall not sanction, aid or abet, participate in, encourage or
continue any violation of Section 8.1 at any Project site and shall undertake all
reasonable means to prevent or terminate any such activity immediately upon
being informed, in writing, of such activity or activities. No Covered Employee
shall engage in activities which violate this Article. Any Covered Employee who
participates in or encourages a violation of Section 8.1, including refusal to cross
any picket line established at the Project site shall be subject to disciplinary
action, up to and including discharge, at the discretion of the Contractor-
Employer and shall not be eligible for rehire on the Project.

8.3 Immediately upon being informed in writing of a violation or a potential
violation of this Article, the principal officer or officers of the Union shall
immediately instruct, order and use any and all reasonable means and their
individual best efforts to cause any and all of the Covered Employees that the
Union represents to cease any violations of this Article. A Union deemed by the
Owner to be in compliance with these obligations shall not be responsible for the
unauthorized acts of Covered Employees it represents. The failure of the
Contractor-Employer to exercise its rights in any instance shall not be deemed a
waiver of its rights in any other instance.

8.4 In lieu of, or in addition to, any other action at law or equity, a Contractor-
Employer may institute the following procedure when a breach of this Article is
alleged, after the Union(s) has been notified in writing of the alleged breach.

(a) The party invoking this procedure shall notify, Clyde Matsui, who the
parties agree shall be the permanent Arbitrator under this procedure. In the
event the permanent Arbitrator is unavailable at any time, Patrick Yim, shall be
the alternate Arbitrator. If neither the permanent Arbitrator nor the alternate
Arbitrator is available, the permanent Arbitrator shall appoint an alternate. Notice
to the Arbitrator shall be by the most expeditious means available, with notice by
facsimile, telegram, electronic mail or any other effective written means, to the
party alleged to be in violation and the Contractor-Employer.
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(c)

(d)

(e)

(9)

Upon receipt of said notice, the Arbitrator named above shall set and hold
a hearing within twenty-four (24) hours.

The Arbitrator shall notify the parties by facsimile, telegram, electronic mail
or any other effective means, of the place and time he or she has chosen
for this hearing. Said hearing shall be completed in one session. A failure
of any party or parties to attend said hearing shall not delay the hearing of
evidence or issuance of an Award by the Arbitrator.

The only issues at the hearing shall be whether a violation of Section 8.1,
8.2 and/or 8.3 has in fact occurred, and if so, by whom. The award shall
be issued in writing to the parties, and the Owner, within three (3) hours
after the end of the hearing, and may be issued without an opinion. If any
party desires an opinion, it may request one, and a written opinion shall be
issued within fifteen (15) days, but its issuance shall not delay compliance
with, or enforcement of the award. The Arbitrator may order cessation of
the violation of this Article, and such award shall be served on all parties,
including Owner and Unions, by the Arbitrator by hand delivery, facsimile,
or messenger service ensuring delivery no later than noon the following
day, upon issuance.

Such award may be enforced in and by any court of competent jurisdiction
in the State upon the filing of this RTSA and other relevant documents
referred to hereinabove. Notice of the initiation of such enforcement
proceedings shall be given to the other party by facsimile, messenger
service, expedited mail or personal service. In the proceeding to obtain a
temporary order enforcing the Arbitrator's award as issued under Section
(d) above, all parties waive the right to a hearing and agree that such
proceedings may be ex parte. Such agreement does not waive any
party’s right to participate in a hearing for a final order of enforcement.
The court's order or orders enforcing the Arbitrator's award shall be
served on the parties by hand or by delivery to their fast known address by
overnight mail.

To the extent permitted by law any right created by statute or law including
but not limited to Chapter 658A of the Hawaii Revised Statutes, governing
arbitration proceedings inconsistent with the above procedure, or which
interfere with compliance therewith, is hereby waived by parties to whom
such right accrues.

The fees and expenses of the Arbitrator shall be borne by the Union or
Unions found in violation of this Article, or in the event no violation of this
Article is found by the Arbitrator, such fees and expenses shall be borne
by the Contractor-Employer. Each party to the procedure under this
Section 8.4 will be responsible for its own legal fees and costs.
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(h)

8.5

(b)

8.6

(b)

If the Arbitrator determines in accordance with Section 8.4(d) above, that
the Union has violated Section 8.1, 8.2 and/or 8.3 above, the Union shall
pay as liquidated damages the sum of twenty-five thousand dollars
($25,000) to the Contractor-Employer, and shall pay an additional twenty-
five thousand dollars ($25,000.00) per shift for each shift thereafter for
which all Covered Employees of the Union have not returned to work. The
Unions and the Contractor-Employer agree that twenty-five thousand
dollars ($25,000) per shift is an appropriate amount for liquidated
damages because the Contractor-Employer's actual damages are not
readily ascertainable, in advance, and the calculation of the its actual
damages is difficult, and that this amount is not a penalty, but instead their
reasonable calculation of the minimum of the damages that the
Contractor-Employer will incur for the breach by that Union of its
obligations under this RTSA. The Arbitrator shall retain jurisdiction to
determine compliance with this Section and Article.

(a) If it is determined by the Arbitrator that a Union has violated the
provision relating to Work Disruption, in violation of Section 8.1, 8.2 and/or
8.3 of this RTSA, the Union will be required to pay the Owner liquidated
damages in the amount of $50,000 per day until the breach is cured by the
Union. The Unions and the Owner agree that $50,000 per day is an
appropriate amount of liquidated damages because the Owner's actual
damages are not readily ascertainable, in advance, and the calculation of
its actual damages is difficult, and that this amount is not a penalty, but
instead their reasonable calculation of the minimum of the damages that
the Owner will incur for the breach by that Union of its obligations under
this RTSA.

The payment of liquidated damages is due upon demand by the Owner,
and, payment shall not be deemed to negatively affect in any way the
rights of the Owner to all available forms of relief, including but not limited
to injunctive relief, declaratory relief, and damages.

(a) In the event a Union accrues cumulated damages of $250,000.00
or more in liquidated damages, pursuant to Sections 8.4(h) and 8.5(a), the
Owner may, at its discretion, exercise its unilateral right to terminate this
RTSA as to that Union for any Construction Contracts entered into
thereafter and Union's name will be deleted from any Lefter of Assent
signed by the Contractor-Employer for such Construction Contracts.

in the event the Unions collectively accrue cumulated damages of
$1,000,000.00 or more in liquidated damages, pursuant to Sections 8.4 (h)
and 8.5 (a), the Unions will be in material breach of this RTSA, and the
Owner may, in its discretion exercise its unilateral right to terminate this
RTSA in its entirety.
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8.7 The procedures contained in Section 8.1 through 8.4 shall be applicable to
violations of this Article 8 only. Disputes alleging violation of any other provision
of this RTSA, including any underlying disputes alleged to be in justification,
explanation or mitigation of any violation of this Article, shall be resolved
exclusively under the grievance adjudication procedures of Article 14.

8.8 The parties acknowledge that the Owner is a party in interest in all
proceedings arising under this Article and shall be sent copies of all notifications
required under this Article, and has the right, at its option, to initiate or participate
as a full party in any proceeding initiated under this Article.

Article 9- Hours of Work, Overtime, Shifts and Holidays: Obligations of
Contractor-Employer and Unions

9.1 Workweek. The standard workweek shall be Monday through Friday,
inclusive. Variations to the standard work week are only permissible to ensure
the Project is delivered on-time and on-budget. All variations to the standard
work week shall comply with HRS Chapter 104 and Davis Bacon Act, 40 U.S.C.
§ 276a et seq. Acceptable alternatives to the standard work week when
permissible, are limited to Sections 9.2 and 9.10.

9.2 Compressed Work Week. The Contractor-Employer, may establish a
compressed work week as follows:

(a) Four (4) consecutive ten (10) hour days during the period from Monday
through Friday. Any hours worked before the regular established starting
time or after the regular established quitting time, or hours over eight (8)
consecutive hours, and any hours worked beyond the forty (40) hour
workweek shall be compensated at the appropriate overtime rate.

(b)  Four (4) nine (9) hour days during the period from Monday through
Thursday plus four (4) hours on Friday. Any hours worked before the
regular established starting time or after the regular established quitting
time, or hours over eight (8) consecutive hours, and any hours worked
beyond the forty (40) hour workweek shall be compensated at the
appropriate overtime rate.

The provisions of subsections (a) and (b) above are not intended to be
implemented or administered in such a manner wherein the Covered Employees’
work week schedule is revised on a daily basis.

9.3 Workday. Except where shift work or night work is scheduled, the normal

workday for Covered Employees covered by this RTSA shall begin between the
hours of 6:00 a.m. and 8:00 a.m. The starting time for the Construction Contract
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work shall be established by the Contractor-Employer prior to the start of the
Construction Contract work and, once established, shall not be changed except
by written notification from the Contractor-Employer to the Covered Employees
and Unions. All hours of work shall comply with the directive and requirements of
the Contractor-Employer who has a Construction Contract with the Owner.

Notwithstanding the provisions of this RTSA, the Contractor-Employer may
require work to be performed at alternate hours when required by the Owner.
Written notice of the alternate work hours shall be provided to the Covered
Employees and the Unions. Any overtime hours shall be compensated at the
appropriate overtime rate.

9.4 Overtime. Overtime, at the rate of one-and-one-half (1-1/2) times the
straight time hourly rate shall be paid for all hours worked under the following
circumstances.

(a)  All hours worked in excess of the established eight (8);
(b)  All hours worked in excess of forty (40) hours in any one work week;

(c)  All hours worked by Covered Employees before their regularty scheduled
starting time and after their regularly scheduled quitting time, provided the
Covered Employee commenced work at the regularly scheduled starting
time of the shift and worked the entire shift;

(d)  All work performed on Saturdays and Sundays; and
(e)  All work performed on Holidays described in this RTSA.

9.5 Calculation of Overtime Hours. Overtime hours shall be calculated at
1/10™ of an hour, i.e., six (6) minute increments and otherwise comply with all
applicable federal and State laws.

9.6 No Pyramiding. Whenever two or more overtime or premium rates are
applicable to the same hour or hours worked, there shall be no pyramiding or
adding together of such rates and only the higher of the applicable rates shall be
applied.

9.7 Assignment of Overtime Work. If overtime work is to be assigned, the
work shall be assigned to the members of the crew (to the extent needed) who,
during the regular workday, have been performing the particular work involved,
except that the Steward will be afforded the opportunity to be included in that
work, provided the Steward is qualified to perform the work required. The
Contractor-Employer will notify all members of the crew as early as reasonable
possible of any overtime work.
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9.8

(a)

(b)

(c)

(d)

(e)

9.9

Meal Period.

Covered-Employees shall be afforded a meal period of at least thirty (30)
minutes, which will begin within the period from the third (3™) through the
fifth (5™) hour of a shift. Covered-Employees required to work more than
five (5) hours without starting a meal period, shall be paid at the applicable
overtime rate for all time worked after the fifth (5™) hour or until such time
as Covered Employees are afforded the opportunity to eat.

Where Covered Employees are being paid the overtime rate by reason of
Saturday, Sunday or holiday work, the aforementioned meal period
premium shall be computed at two (2) times the regular rate for all hours
worked after the fifth hour until such time as they are afforded the
opportunity to eat.

Whenever overtime work exceeds two-and-one-half (2-1/2) hours past the
quitting time of the shift, Covered Employees will be afforded a meal
period of at least thirty (30) minutes at the conclusion of the two-and-one-
half (2-1/2) hour period of overtime work. This meal period shall not be
paid for or counted as time worked. If overtime work continues for four (4)
hours after the conclusion of this meal period, Covered Employees will be
afforded an additional unpaid meal period at the end of the each
subsequent four (4) hour period.

if a Covered Employee qualifies for a meal period as provided in
paragraph (c) of this Section 9.8, the Contractor-Employer shall provide a
meal of suitable quality and nutrition.

Covered Employees not afforded a meal period as provided for in
paragraph (c) of this Section 9.8, shall be paid at two (2) times the
Covered Employee's regular straight time rate for all time worked after the
applicable period of overtime work until such time as said Covered
Employee is afforded the opportunity to eat.

Show-up Time. Covered Employees ordered to report to work at a job site

at which no employment is provided shall be entitled to one (1) hour’s pay unless
prevented from working for reasons beyond the control of the Contractor-
Employer (including inclement weather).

The Contractor-Employer may require or request a Covered Employee to remain
on the job for up to thirty (30) minutes past the Covered Employee’'s normal
starting time pending possible abatement or cessation of inclement weather, or
other cause which is preventing work from starting, without paying show up time
to the employee. Should such requirement or request extend beyond thirty (30)
minutes past the Covered Employee’s normal starting time, the Covered
Employee shall be entitied to show up time pay equal to one (1) hour's pay,
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unless such employee quits, voluntarily lays out, or is suspended or discharged
prior to the completion of a one (1) hour period. If the Contractor-Employer
causes the Covered Employee to start work pursuant to such requirement or
request, the Covered Employee will be entitled to a minimum of one (1) hour
show up time unless such employee quits, voluntarily lays out, or is suspended
or discharged prior to the completion of the one (1) hour period.

Show-up time shall not be considered as hours worked for purposes of making
the Contractor-Employer contributions to any applicable benefits program;
provided however, that if, after remaining on the job as provided above, Covered
Employees are then put to work, show-up time shall be counted as hours worked
for the purpose of making Contractor- Employer contributions to any applicable
benefits program.

9.10 Shift Work. Shift work may be utilized to meet the Construction Contract
schedule, or otherwise to comply with the Construction Contract requirements or
written directive from the Owner. Shift work options under this RTSA include the
following:

(a) Two-Shift Operation. Where a two-shift operation is scheduled, the first
eight (8) hours of work per day (exclusive of no-paid meal period) shall be
paid for at the Covered Employee’s regular straight time rate of pay.
Where a two-shift operation is scheduled on the basis of a workweek of
four (4) consecutive ten (10) hour days, then the straight-time rate of pay
shall prevail for the Covered Employee’s first eight (8) hours of work
(exclusive of non-paid meal period).

(b) Three-Shift Operation. Where a three-shift operation is scheduled, the first
eight (8) hours of work per day (exclusive of a non-paid meal period) shall
be paid at the Covered Employee’s regular straight-time rate of pay. The
length and schedule of working hours on any of the three shifts (whether
8, 7-1/2, or 7 hours) shall be as determined and scheduled at the
Contractor-Employer’s sole discretion provided;

That on each shift (whether scheduled on a 8, 7-1/2, or 7 hour basis), the
Contractor-Employer shall provide Covered Employees with eight (8)
straight-time hours of work opportunity (exclusive of meal periods) or pay
for same. This does not apply where the Covered Employee quits,
voluntarily lays out, or is suspended or discharged prior to the completion
of an eight (8) hour period, or the Contractor-Employer is unable to
provide such work due to weather conditions, equipment breakdown,
power failure, work stoppage, labor disputes, accident, or other
circumstances beyond the control of the Contractor-Employer.

The Contractor-Employer may address additional shift work options and
configurations to respond to unique jobsite conditions, work impediments or
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Construction Contract schedule restraints. Such agreements shall be reduced to
writing outlining the specific details and reviewed with the Unions and may
become a memorandum of agreement to this RTSA.

9.11 Special Weekend Pay Provisions: On shift work, Covered Employees
working a shift who come off work on Saturday morning are to be considered
working Friday. Covered Employees working a shift coming off work on Sunday
morning are to be considered working Saturday. Covered Employees working a
shift coming off work on Monday morning are to be considered working Sunday.
The principle that applies is that the rate of pay (straight-time or overtime) in
effect at the start of the shift shall continue until the end of that shift,
notwithstanding, the “face time on the clock”. However, this Section shall comply
with HRS Chapter 104 and Davis Bacon Act, 40 U.S.C. Sec. 276a et seq.

9.12 Night Work. When night work is scheduled Monday through Friday, the
first eight (8) hours of work per day (exclusive of an unpaid meal period) shall be
paid at the regular straight-time rate of pay.

On dewatering, concrete pours, concrete curing, temporary heat and protection
of concrete operations, all overtime shall be at a rate of one and one-half (1-1/2)
times as required by HRS Chapter 104 and Davis Bacon Act 40 U.S.C.

§ 276a et seq. When shift work is established for such work operations, the shift
premiums shall apply.

9.13 Emergency Call-Out. Covered Employees called out to perform
emergency work and who so report at the time specified, shall be paid at the
applicable overtime rate for all hours worked on such emergency call-out. Such
Covered Employees shall receive a minimum of two (2) hours work, or if two (2)
hours work is not furnished, a minimum of two (2) hours pay.

The minimum pay requirement referenced herein, shall not apply if Covered
Employees quit, voluntarily lay out or are suspended or discharged prior to the
completion of the two (2) hour period. Also, the minimum pay requirement shall
not apply if the emergency work for which Covered Employees are called out
continues up to the Covered Employees’ normal starting time. In such situations,
Covered Employees shall be paid at the overtime rate only for the actual number
of hours worked (excluding any applicable travel time) up to the Covered
Employees’ normal starting time.

In computing time spent on emergency call-out work, such time shall include time
spent in traveling from the Covered Employee’s home or the place from which
the Covered Employee was called, as the case may be, directly to the job site,
but shall not include the return trip.

The provisions of Sections 9.6 and 9.8 shall apply to Covered Employees who
are performing emergency call-out work.
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9.14 Nothing in this Article 9 shall be construed as guaranteeing any Covered
Employee eight (8) hours of work per day or forty (40) hours of work per week.

9.15 Holidays. Holidays recognized on this Project shall be the holidays
recognized by the State. In the event a holiday falls on Sunday, the following
day, Monday, shall be observed as such holiday. In the event a holiday falls on
Saturday, the preceding day, Friday, shall be observed as such holiday.

9.16 Reporting Pay. Any Covered Employee who reports for work and for
whom no work is provided shall receive two (2) hours pay provided the Covered
Employee remains available for work. Any Covered Employee who reports for
work and for whom work is provided shall be paid for actual time worked but not
less than four (4) hours provided the employee remains available for work.
Procedures for prior notification of work cancellation shall be determined at the
Contractor-Employer’s pre-job conference.

9.17 Starting Time. The parties reaffirm their policy of a fair day's work for a
fair day’s wage. There shall be no pay for time not worked unless the Covered
Employee is otherwise engaged at the direction of the Contractor-Employer.
Covered Employees shall be at their place of work at the starting time and shall
remain at their place of work, as designated by the Contractor-Employer,
performing their assigned functions until the end of the Covered Employee’s shift.
The place of work shall be defined as the gang or tool box, or equipment at the
Covered Employee's assigned work location or the place where the foreman
gives instructions.

9.18 It shall not be a violation of this RTSA or a breach of any provision in the
RTSA, when the Owner or Contractor-Employer determines it necessary to shut
down work in whole or in part to avoid the possible loss of human life, because of
an emergency situation that could endanger the life and safety of an employee.
In such cases, Covered Employees will be compensated only for the actual time
worked. In the case of a situation described above whereby the Contractor-
Employer requests Covered Employees to stand by, the Covered Employees will
be compensated for the “stand by time”.

9.19 In the event the Contractor-Employer deems it necessary, in keeping with
Article 5, it may in its sole discretion develop systems for Covered Employees to
check in and out of the Project.

9.20 Payment of Wages:
(a) Covered Employees shall be paid not later than quitting time on Friday of
each week; provided, however, that in no event shall more than one (1)

calendar week’s wages be withheld at any one time. In the event Friday
falls on any holiday (whether recognized under this RTSA or not) on which
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(b)

local banks will be closed, the Contractor-Employer will make every effort
to provide the employees with their paychecks by Thursday of that week.
Contractor-Employers will make arrangements for Covered Employees to
cash payroll checks at a local Hawaii bank or financial institution.

Covered Employees discharged for cause shall be paid all wages due at
the time of discharge. However, if the discharge occurs at a time and
under conditions that prevent the Contractor Employer from making
immediate payment, then all wages due must be paid to the Covered
Employees no later than the working day following the discharge.
Covered Employees who quit shall be paid all wages due no later than the
next regular pay day, either through regular pay channels or, if requested
by the Covered Employee, by mail. However, if a Covered Employee
gives at least five (5) working days written notice of his intent to quit, the
Employer shall pay all wages earned and due at the time of separation.

Article 10 - Wages and Benefits: Obligations of Contractor-Employer

10.1

(a)

Contractor-Employer shall comply with the following:

Contractor-Employer shall observe and comply with all applicable
provisions of HRS Chapter 104 and Davis Bacon Act, 40 U.S.C. § 276a et
seq. relating to wages and hours, including fringe benefits. The
Contractor-Employer shall pay all Covered Employees, not less than the
prevailing wage rate in conformance with applicable federal and State
laws. Where rates differ for any class of Covered Employees, the higher
rate shall apply.

(1)  The minimum federal wage rate applicable to each Construction
Contract shall be those in the U.S. Department of Labor Wage
Determination Decision and Modification in effect ten (10) days prior to the
solicitation due date for that Construction Contract.

(2) The minimum State wage rate applicable to each Construction
Contract shall be periodically increased during the performance of each
Construction Contract in an amount equal to the increase in the prevailing
wages as periodically determined by the State Director of Labor and
Industrial Relations. Notwithstanding the provisions of the Construction
Contract entered into, if the Director of Labor and Industrial Relations
determines that the prevailing wage has increased, the minimum State
wage rate applicable to the Construction Contract shall be raised
accordingly.

Page 20 of 36



10.2 Contractor-Employers shall contribute fringe benefits pursuant to the
applicable Trust Fund Agreements of the respective Unions, and shall adopt and
agree to be bound by the written terms of such legally established Trust Fund
Agreements specifying the detailed basis on which such contributions are to be
made into, and benefits paid out of such trust funds on behalf of its Covered
Employees. All Contractor-Employers required to make contributions pursuant to
this RTSA authorize the parties to the applicable Trust Fund Agreements to
appoint employer trustees and successor employer trustees to administer the
trust funds and hereby ratify and accept the employer trustees so appointed as if
made by the Contractor-Employers. All Contractor-Employers contributing to
trust funds required by this RTSA, shall as a condition of making such
contributions be required to sign appropriate participation agreements with such
trust funds, provided that nothing contained in such participation agreements or
this RTSA is intended to require any Contractor-Employer to become a party to,
or to be bound by a collective bargaining agreement, nor is the Contractor-
Employer required to become a member of any employer group or association as
a condition for making such contributions, nor will the term “jurisdiction of the
collective bargaining agreement” as specified in section 4203(b)(2)(B)(i) of the
Employee Retirement Income Security Act be defined as anything other than the
Scope of the RTSA as delineated in Article 3 herein.

10.3 Payments of fringe benefits specified in Section 10.1 shall be made for
actual hours worked. Except as specifically provided for in Sections 9.9 and
9.13, time that is paid for but not worked shall not be counted as hours worked
for purposes of making said payments. When calculating contributions for any
overtime hours, all fringe benefit contributions shall be paid on the basis of “hours
worked" and no overtime multiplier shall apply.

10.4 All references in this Agreement to the payment of wage rates and fringe
benefits shall, in all instances, be in strict compliance with HRS Chapter 104 and
the Davis Bacon Act, 40 U.S.C. § 276a et seq., and related statutes. The
Owner’s Contractor-Employer shall monitor Contractor-Employers for compliance
with HRS Chapter 104 and the Davis Bacon Act, 40 U.S.C. § 276a et seq.
requirements as may be applicable to such Contractor-Employers.

10.5 Wage premiums such as those based on height of work, type of work or
material, special skills, etc., shall not be paid unless recognized by the
appropriate HRS Chapter 104 or Davis Bacon Act, 40 U.S.C. § 276a et seq.
prevailing wage rate or classification.

10.6 Under the terms of this RTSA, no per diem, subsistence, zone pay or zone
rates shall apply unless so recognized in the appropriate HRS Chapter 104 or
Davis Bacon Act, 40 U.S.C. § 276a et seq. prevailing wage rate determination for
the appropriate Construction Contract.
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Article 11 - Assignment

11.1  No Contractor-Employer or Union may assign its rights and obligations
under this RTSA without the express written consent of the other parties and
written notification to the Owner. Any assignment shall include the adoption of
the RTSA by the assignee of the assigning party.

Article 12 - Subcontracting: Obligations of Contractor-Employer

12.1  Contractor-Employer agrees that it will not subcontract any work to be
performed on the Project by Covered Employees except to an individual, firm,
partnership, corporation or any combination thereof or joint venture that signs a
Letter of Assent and thereby agrees to become a Contractor-Employer subject to
this RTSA. Any Contractor-Employer working on the Project shall, as a condition
to working on said Project, perform all work under the terms of this RTSA.

Article 13 - General Work Rules: Obligations of Contractor-Employer and
Unions

13.1 Slowdowns, standby crews and featherbedding practices will not be
tolerated.

13.2 ltis understood that Owner may establish reasonable project rules that will
be uniformly applied and adhered to by all Contractor-Employers, the Unions and
all employees. These rules will be provided by the Owner to all Contractor-
Employers for the Contractor-Employer’s pre-job conference and made available
in writing to their Covered Employees. These rules shall be provided to the
Unions.

Further, Contractor-Employers may also establish reasonable work rules that will
be uniformly applied and adhered to by all employees employed by the
Contractor-Employer on the Project. These rules shall be provided by the
Contractor-Employer at its pre-job conference, to the Unions and the Owner, and
made available to the Covered Employees, in writing. If any rule or change in
rules conflicts with the RTSA, the RTSA shall prevail. Any disputes regarding
rules shall be subject to Article 14 herein.

13.3 Security procedures for the control of tools, equipment and materials are
the responsibility of the Contractor-Employer. Covered Employees having in
their possession without authorization any property of the Contractor-Employer or
of another employee shall be subject to immediate discharge by the Contractor-
Employer. The Contractor-Employer will be responsible for the establishment of
reasonable security measures for the protection of personal, company and
Owner property.

Page 22 of 36



13.4 There shall be no restrictions on the use of any tools by any qualified
employee in any emergency situation endangering life, limb or property; or on the
use of any tools or equipment for the performance of work within the jurisdiction,
provided the employee can safely use the tools and/or the equipment involved.

13.5 The selection of a craft foreman and general foreman and the number of
same required shall be entirely the right and responsibility of the Contractor-
Employer. It is understood that in the selection of such individuals the Contractor-
Employer will give primary consideration to the qualified individuals available in
the City and County of Honolulu. If none are available, the Contractor-Employer
is free to pick foremen/general foreman from out of the area.

13.6 The Contractor-Employer has the sole and exclusive right to assign
specific Covered Employees and/or crews to perform overtime work when such
overtime work is necessary to accomplish the job. The overtime work shall be
assigned to Covered Employees and/or crew(s), to the extent needed, who
performed the work involved during the regular work day or work shift.

13.7 The Contractor-Employer shall provide a convenient and sanitary supply
of drinking water, and sanitary drinking cups.

13.8 The Contractor-Employer shall provide adequate sanitary toilet facilities,
water, and clean up facilities to Covered Employees.

13.9 The Contractor-Employer shall provide a safe and secure place for
storage of tools.

13.10 All required safety equipment will be provided by the Contractor-Employer.

13.11 Contractor-Employer shall provide on-site parking at no cost to Covered
Employees. If there is no free parking available within 2,000 feet of the job site,
the Contractor-Employer shall reimburse Covered Employee at the lowest
parking rate within the 2,000 foot area, upon presentation by the Covered
Employee of signed and dated receipts for each parking expenditure. At its
option, the Contractor-Employer may furnish transportation from a designated
free parking area to and from the job site, in lieu of the above reimbursement.

The Unions and Contractor-Employer shall meet prior to the commencement of

the Project to work out mutually agreed provisions to take care of parking
expenses in the event receipts for such expenses are not available.
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Article 14 - Grievance Procedure: Obligations of Contractor-Employer and
Unions

14.1 This RTSA is intended to provide close cooperation between management
and labor. Each of the Unions will assign a representative to this Project for the
purpose of completing the construction of the Project economically, efficiently,
continuously, and without Work Disruption.

14.2 Contractor-Employer, Unions and Covered Employees, collectively and
individually, recognize the importance of maintaining continuous and
uninterrupted performance of the construction work on the Project, and agree to
resolve disputes, except those subject to Article 8 and Article 15, in accordance
with the grievance-arbitration provisions in this Section 14.

14.3 Any complaint or dispute arising out of and during the term of this RTSA,
other than those subject to Article 8, and those trade jurisdictional disputes
subject to Article 15, shall be considered a grievance and subject to resolution in
accordance with the grievance-arbitration provision of this Article 14.

14.4 Grievances under this Article shall be presented to the Contractor-
Employer, or to the Union, as the case may be, allegedly at fault within seven (7)
working days after the alleged violation occurred or first became known to the
grieving party; provided, however, that in cases of discharge, the grievance shall
be submitted within seven (7) working days of the discharge. The time limit for
grievances involving discharge shall not commence until such time as the
Contractor-Employer provides a written reason for the discharge. Failure to so
present the grievance shall be deemed as a waiver of remedy.

14.5 Grievance Procedure shall be as follows:

(a)  First Step (Job Site Supervisor or Union Steward). A grievance shall first
be presented to the job site supervisor or Union Steward who has
authority to review and adjust grievances.

(b) Second Step (Contractor-Employers Authorized Representative or
Authorized Union Representative). If the matter is not settled in the First
Step within three (3) working days after presentation to the job site
supervisor or Union Steward, the Union or Contractor-Employer, if it
wishes to pursue the grievance further shall submit it to the Contractor-
Employer's authorized representative or Union representative. Such
submittal must be made in writing no later than five (5) working days after
expiration of the initial three (3) working days. Such written submittal shall
specify the nature of the grievance.

(c)  Third Step (Arbitration). If the matter is not settled in the Second Step
within three (3) working days the matter shall be submitted to Arbitration.
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14.6 Contractor-Employer and the Unions agree to the following permanent
panel of five (5) arbitrators from which an Arbitrator shall be selected to hear and
decide disputes arising under this Article 14. The members of the panel are:

R. Charles Bocken
E. John McConnell
Michael F. Nauyokas
Clyde Matsui

Patrick Yim

In the event any panel member is no longer available to serve under this RTSA,
the Owner and the Unions collectively shall agree on a substitute panel member
within thirty (30) calendar days of notification by the panel member of the
member’s unavailability to serve. If the parties cannot reach an agreement within
the specified time, the remaining panel members shall establish a list of five (5)
individuals from which the Owner and the Unions collectively shall select the
substitute panel member by striking an individual from the list in an alternating
and equal number of strikes. The remaining individual shall thereafter serve as
the new panel member in substitution for the member who is no longer available
to serve.

14.7 Selection of the Arbitrator from the panel shall be by mutual agreement of
the Contractor-Employer and the Union(s) involved in the dispute. If an Arbitrator
cannot be mutually agreed to by the parties, each party shall have an alternating
and equal amount of strikes from the panel of five (5) and the remaining panel
member shall serve in the dispute. The Contractor-Employer or Union(s)
invoking this procedure shall notify the Arbitrator selected. In the event that the
selected Arbitrator is unavailable, the Contractor-Employer and Union(s) shall
mutually agree upon another Arbitrator.

14.8 The Arbitrator may consider and decide only the particular grievance
presented to him/her by the Contractor-Employer and the Union, and the
decision of the Arbitrator shall be based solely upon an interpretation of the
provisions of this RTSA and the evidence presented at the hearing. The
Arbitrator shall not have the right or authority to amend, take away, modify, add
to, or change any of the provisions of this RTSA. In deciding the issue, the
Arbitrator's decision shall be final and binding upon the parties provided it does
not exceed the limitations contained herein.

14.9 Except as provided in Section 6.5 of Article 6 and Section 8.4(g) of Article
8, the parties will share, pro rata, the fees and expenses of the Arbitrator to hear
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the dispute. Each party will be responsible for its own legal fees and costs. The
Arbitrator shall conduct a hearing and issue a written decision resolving the
grievance. The award by the Arbitrator shall be final and binding on the Parties
to the Arbitration. Either party to the arbitration may elect to notify the Owner
conceming the facts and content of the arbitration. If elected by the Owner, the
parties agree that the Owner has the absolute right to attend and observe the

arbitration.

Article 15 - Jurisdictional Disputes

156.1 The assignment of work will be solely the responsibility of the Contractor-
Employer performing the work involved.

16.2 Any jurisdictional dispute between or among Unions party to this
Agreement which is not resolved between the parties to the dispute within seven
(7) working days of its presentation to the Contractor-Employer, shall be referred
to a mutually agreed upon arbitrator. The Arbitrator shall conduct a hearing
within twenty (20) working days, and render a decision within twenty (20) working
days of the hearing. The Arbitrator shall apply local industry standards
applicable to the type of work performed, to decide the classification of the work
and the Union to whom the work in the classification belongs. The Arbitrator's
decision shall be final and binding. The award of the
Arbitrator shall decide which Union shail be deemed the representative of the
Coverd Employees performing the disputed work. Selection of the Arbitrator
shall be by mutual agreement of the Unions involved in the dispute, from the
panel of arbitrators listed below. If an Arbitrator cannot be mutually agreed to by
the parties, each party shall have an alternating equal amount of strikes from-the
panel, and the remaining panel member shall serve in the dispute. The parties
will share, pro rata, the fees and expenses of the Arbitrator to hear the dispute.
Each party will be responsible for its own legal fees and costs. The panel of
Aarbitrators shall be:

Alvin Kobayashi
Glenn Kaneshige
Lance Wilhelm
Bill Wilson
Ken Kobatake
In the event any panel member is no longer available to serve under this RTSA,

the Owner’'s Contractor-Employer and the Unions collectively shall agree on a
substitute panel member within thirty (30) calendar days of notification by the
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panel member of the member’'s unavailability to serve. If the parties cannot
reach an agreement within the specified time, the remaining panel members shall
establish a list of three (3) individuals from which the Contractor-Employer and
the Unions collectively shall select the substitute panel member by striking an
individual from the list in an alternating and equal number of strikes. The
remaining individual shall thereafter serve as the new panel member in
substitution for the member who is no longer available to serve.

15.3 Where any jurisdictional dispute between or among Unions party to this
Agreement and unions that are not a party to this Agreement, is not resolved
between the parties to the dispute within seven (7) working days of its
presentation to the Contractor-Employer, the initial assignment of work by the
Contractor-Employer shall remain in effect, and the dispute will not be subject to
arbitration pursuant to Article 15.2 above

16.4 All jurisdictional disputes shall be resolved without the occurrence of a
Work Disruption of any nature and the Contractor-Employer’s assignment of work
shall be adhered to until the dispute is resolved. Covered Employees violating
this Section shall be subject to immediate discharge, and shall not be eligible for
rehire on the Project by any Contractor-Employer.

15.5 Each Contractor-Employer will conduct a pre-job conference with the
Unions prior to commencing the work. The Owner will be advised in advance of
all such conferences and will attend and may participate in its sole discretion.

15.6 In accordance with Article 8 there shall be no Work Disruption of any kind,
in protest of any such award or resolution of any jurisdictional dispute.

Article 16 - Safety, Environmental and Health

16.1 It shall be the responsibility of Contractor-Employer to ensure safe working
conditions and employee compliance with any safety rules established by the
Owner and the Owner’s controlled insurance program (OCIP), if one is in place,
and in accordance with applicable federal or State laws and regulations.

16.2 Covered Employees shall be bound by the safety, security and site access
rules established by the Owner and Contractor-Employer for the Project. These
rules will be published and given to each employee as part of their new-hire
orientation, as well as posted throughout the Project. A violation of these rules
shall constitute just cause subject to termination under this RTSA. If justifiably
discharged for the above reason, the Covered Employee shall not be eligible for
rehire on the project for a period of not less than ninety (90) days.
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16.3 The Contractor-Employer shall conduct safety meetings at least once a
week for all Covered Employees. Such mandatory meetings will be conducted
on paid time. Attendance at such meetings is mandatory and employees who do
not attend may be subject to disciplinary action.

16.4 Covered Employees shall use, maintain and care for personal protective
equipment and other health and safety equipment issued or assigned them.
Proper use of the equipment is mandatory, and failure to do so may result in
disciplinary action up to and including discharge.

16.5 To further the health, safety and security of the work place, the Contractor-
Employer and Unions agree to implement the policy covering drugs and other
controlled substances pursuant to Article 17.

Article 17 — Substance Abuse Policy and Drug and Alcohol Testing
Procedure

17.1 The Contractor-Employer and Unions shall implement the “Policy
Covering Drugs and Other Controlled Substances For The Honolulu High-
Capacity Transit Corridor Project” which is marked as Attachment C and which is
in accordance with and in compliance with U.S. Department of Transportation
Rules set forth in 49 CFR Part 40. The Contractor-Employer and the Unions
shall agree to accept the Owner's revisions to this Policy to comply with any
changes in the U.S. Department of Transportation Rules.

Article 18 - Joint Administrative Committee

18.1 The parties to this RTSA shall establish a four (4) person Joint
Administrative Committee (JAC). This JAC shall be comprised of a management
party made up of one (1) representative selected by the Owner and one (1)
representative from the construction manager; and a labor party made up of two
(2) representatives from the Unions. Each representative shall designate an
alternate who shall serve in his or her absence for any purpose contemplated by
this RTSA.

18.2 The JAC shall not be involved in or rule upon any individual grievances.
Outside of the context of an individual grievance, the JAC will resolve any
interpretations or clarifications of this RTSA that may be required by the Unions
and/or the Contractor-Employers by majority vote with such resolutions to be
binding on all signatories of this RTSA as provided herein. Any question
regarding the meaning, interpretation, or application of the provisions of this
RTSA, except relating to Article 8, shall be referred directly to the JAC for
resolution prior to such question being referred to arbitration in the event the JAC
is unable to resolve the question. Such resolutions or clarifications shall be
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reduced to writing, jointly signed by the JAC and distributed to the signatory
parties to this RTSA. Labor and management shall each have one equal vote at
JAC meetings regardless of the number of attendees. Labor and management
shall jointly chair the JAC.

18.3 In addition to its charter to rule on interpretations or clarifications to this
RTSA, the JAC shall annually review the effectiveness of the RTSA in meeting
the RTSA goals of:

(a)  No construction Work Disruption on this Project.

(b)  Reducing friction that may arise when union and open shop employees
are working at a common jobsite.

(c) High quality, cost effective construction work.
(d)  Providing training opportunities for local craft workers.
(e)  Ensuring compliance with health and safety policies and laws.

The annual review shall be the basis for the JAC to determine the feasibility of a
project labor agreement for yet to be determined mixed-use transit oriented
development zones as defined by Ordinance No. 09-4. Should the City and
County of Honolulu have an ownership interest in the transit oriented
development, it will strongly consider the adoption of a similar project labor
agreement for that project based upon the JAC’s recommendation.

Article 19 - No Discrimination

19.1 The Contractor-Employer and Unions shall not discriminate against any
employee or applicant for employment because of race, color, religion, sex,
national origin, age, disability, sexual orientation, marital status, ancestry, arrest
or court record or any other protected status pursuant to federal or State law or
regulation.

19.2 The Unions acknowledge and agree to use their utmost efforts to assist
the Contractor-Employer with any legally prescribed goals for employment of
females and minorities on the Project.

19.3 Any complaint regarding the application of these provisions shall be
brought to the immediate attention of the Contractor-Employer and the Owner,
and shall be promptly considered and resolved by the Contractor-Employer.

19.4 The use of the masculine or feminine gender in this RTSA shall be
construed as applying to both genders.
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Article 20 - Savings Clause

20.1 If any Article or provision of this RTSA shall be declared invalid,
inoperative or unenforceable by any competent authority of the executive,
legislative, judicial or administrative branch of the federal or State government,
the Contractor-Employers and the Unions, shall suspend the operation of such
Article or provision during the period of its invalidity. Following written notice of
the invalidity of the Article or provision, the Owner and the Unions shall in good
faith and within seven (7) calendar days, negotiate a substitute Article or
provision to replace the Article or provision declared invalid. If the parties are
unable to reach agreement within the specified time, the Owner shall adopt, to
the extent feasible, a substitute Article or provision which will meet the objections
to address the invalidity and which will be in accord with the intent and purpose
of the invalidated Article or provision. The parties agree to implement and abide
by the amended Article or provision, but the Unions may elect arbitration under
Article 14, if they disagree with the Owner's adoption. The parties will give notice
of the new provision to the Contractor-Employers.

20.2 If any Article or provision of this RTSA shall be held invalid, inoperative or
unenforceable by operation of law or by any of the above mentioned tribunals of
competent jurisdiction, the remainder of this RTSA shall not be affected thereby.

20.3 If the Federal Acquisition Regulatory Council adopts rules to implement
the Executive Order 13502 relating to Use of Project Labor Agreement for
Federal Construction Projects that impacts the rights and relationships of parties
to this RTSA, Sections 20.1 and 20.2 shall apply.

20.4 If there is a change in law resulting in the possibility of this RTSA
jeopardizing the receipt by the Owner of any federal grant-in-aid or other federal
allotment of money for the Project, the conflicting or contrary provision shall be
deemed struck from this RTSA and the Owner and the Unions will follow the
procedures in Sections 20.1 to determine whether and what modification to this
RTSA should be made.

20.5 If any provision in this RTSA conflicts with or is contrary to the
requirements and conditions for the receipt of federal or State funding and
jeopardizes the receipt by the Owner of federal or State funding for the Project,
the conflicting or contrary provision will be deemed struck from this RTSA and
the Owner and the Unions will follow the procedures in Sections 20.1 to
determine whether and what modification to this RTSA should be made.

20.6 In the event the Owner is required to formalize a small business program

or is required to implement a disadvantaged business enterprise program for the
receipt of federal or State funding, this RTSA shall be amended to comply with
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the goals of the program, and the Owner and the Unions may meet and confer
for this purpose.

Article 21 — Duration

21.1 This RTSA shall be effective on the date hereinafter stated and shall
continue in full force and effect for the duration of the Project construction work
as described in Articles 2 and 3 of this RTSA, unless the Owner has elected to
terminate this RTSA, in whole or in part, pursuant to Article 8.6 or as otherwise
provided for by law.

21.2 Turover. Construction of any phase, portion, section or segment of this
Project shall be deemed complete when such phase, portion, section or
segments has been turned over to the Owner by the Contractor-Employer as
evidenced by the Owner’'s acceptance of such phase, portion, section or
segment. As areas and systems of the Project are inspected and construction
tested and/or approved and accepted by the Owner, the RTSA shall have no
further force or effect on such items or areas, unless construction or renovation
covered by this RTSA is subsequently performed.

21.3 Notice. Notice of each “acceptance” by the Owner will be provided to the
Unions with a description of what portion, segment, etc., has been accepted.
Final acceptance may be subject to a “punch list”, and in such case, the RTSA
will continue to apply to each such item on the list until it is completed to the
satisfaction of the Owner, and Notice of Acceptance is given by the Owner to the
Contractor-Employer(s).

21.4 Termination. Final termination of all obligations, rights and liabilities and
disagreements shall occur, except for the processing and disposition of any then-
pending grievances, upon delivery to Contractor-Employer and Union of a notice
from the Owner stating that acceptance by the Owner has occurred for the
Construction Contract for the Project.

Article 22 — Miscellaneous Provisions
22.1 Scheduled Re-Opening and Modification of this RTSA.
With respect to any Construction Contracts on the Project which are bid and
awarded after the fifth anniversary of the effective date of this RTSA, and every
five (5) years thereafter for the duration of this RTSA, the Owner and the Unions
collectively may mutually agree to reopen specific provisions in the RTSA for

such construction contracts.

If the Owner and the Unions feel that any provisions of this RTSA are not
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meeting the needs of the Project, by mutual agreement, they may agree to
specific modifications to such provisions.

Any changes or modifications agreed upon by the Owner and the Unions
collectively shall be memorialized in writing, dated and signed, and thereafter
shall be incorporated as an amendment to this RTSA. Any Construction
Contracts bid and awarded thereafter shall require the Contractor-Employers,
together with their subcontractors or whatever tier, to execute a Letter of Assent,
binding them to the amended RTSA.

This Article does not in any way impact the Owner's rights under Article 20 -
Savings Clause.

22.2 Construction.

(a) Each party signatory to this RTSA has read, reviewed and fully
understands the terms of this RTSA and agrees to be bound by this
RTSA.

(b) Each party to this RTSA has had the opportunity to have their legal
counsel and/or advisors review this document.

22.3 Delivery of Notice

When notice to a party is required under this RTSA, notice in writing or as
otherwise provided, shall be provided to the party at the address set forth herein,
or in any executed Letter of Assent:

To the Owner: Managing Director
City & County of Honolulu
530 South King Street, Room 306
Honolulu, Hawaii 96813

Director

Department of Transportation Services
City & County of Honolulu

650 South King Street, 3 Fioor
Honolulu, Hawaii 96813

RTSA Administrator

Department of Transportation Services
City & County of Honolulu

650 South King Street, 3" Floor
Honolulu, Hawaii 96813
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To the Contractor-Employer: (Letters of Assent shall set forth.)

To the Union: See Aftachment B, attached.

Notice issued to each party at the address it provided shall satisfy the notice
requirements of this RTSA unless the party prior thereto had notified all parties to
this RTSA of any change to the party’s address.

22.4 Applicable Law

Except to the extent controlled by federal law, this RTSA shall be construed in
accordance with the laws of the State of Hawaii, without regard to its conflicts of
laws provisions. Additionally, whenever state law is referred to in this RTSA, it is
understood that the referenced state law is the law of the State of Hawaii.

22.5 Warranty of Authority

Each person signing this RTSA or a Letter of Assent warrants and represents
that such person has the authority to sign on behalf of himseif or herself or for the
entity such person represents and that this RTSA has been validly authorized
and constitutes a legally binding and enforceable obligation.

22.6 Entire Agreement.

This RTSA contains all of the agreements and terms agreed upon between and
among the parties to this RTSA with regard to the matters set forth herein and
supersedes and cancels each and every other prior conflicting agreement,
promise and/or negotiation between any of the parties.

22.7 Counterparts.

Owner and Unions agree that this RTSA may be executed in any number of
counterparts, and if executed in counterparts, said counterparts shall be
transmitted to the Owner by the Unions by the most expeditious means available
provided that if an original signature page is not initially provided, the Unions
shall thereafter transmit the original signature page to the Owner as soon as
practicable. Each of the counterpart signatures when taken together will
constitute one and the same document.
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This RTSA is entered into on this 17th day of November, 2009, Honolulu, Hawaii.

CITY AND COUNTY OF HONOLULU

Mufi Hannemann
Mayor

APPROVED:

Rix Maurer lil
Director
Department of Budget and Fiscal Services

APPROVED:

Wayne Y. Yoshioka
Director
Department of Transportation Services

APPROVED AS TO
FORM AND LEGALITY:

Carrie K.S. Okinaga '/J

Corporation Counsel
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United Brotherhood of Carpenters
and Joiners of America, Local 745

"Name: Ronald I. Taketa
Title: Financial Secretary
Business Manager

Operating Engineers Local 3

Name: William K. Mahoe
Title: Treasurer
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Carpet, Linoleum & Softile Local
1926

Drywall, Tapers & Finishers Local
1944

Name: Malcolm Ahlo
Title: Business Representative

Glaziers Architectural Metal &
Glass Workers Local 1889

Name: Joseph Bazemore
Title: Business Representative

International Union of Bricklayers
& Allied Craft Workers Local 1

Name: Richard Tacgere
Title: Business Representative

International Union of Painters &
Allied Craft Workers Local 1791

Name: Nolan G. Moriwaki
Title: Business Manager

Ironworkers Shopmen Local 803

Name: Ronald Hayashi
Title: Business Representative

Iron Workers Local 625

Name: Eugene B. Paris
Title: Financial Secretary — Treasurer
Business Manager

Laborers’ International Union of
North America, Local 368

Name: Joseph V. O’'Donnell
Title: Financial Secretary ~ Treasurer
Business Manager

Operative Plasterer’'s & Cement
Masons International Association
Local 630

Name: Peter A. Ganaban
Title: Business Manager

Roofers, Waterproofers & Allied
Workers United Union of Roofers
Local 221

“Name: Nolan G. Moriwaki
Title: Business Manager

Name: Vaughn Chong
Title: Business Manager
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ATTACHMENT “A”
LETTER OF ASSENT

Director, Department of Transportation Services
City and County of Honolulu

650 S. King Street, 3™ Floor

Honolulu, Hawaii 96813

RTSA Administrator, Department of Transportation Services
City and County of Honolulu

650 S. King Street, 3 Floor

Honolulu, Hawaii 96813

Dear Sir or Madam,

Subject: Project Labor Agreement for the Honolulu High-Capacity
Transit Corridor Project
RFP No.

(title of contract)

This is to certify that the undersigned Contractor-Employer has examined a copy
of the Rapid Transit Stabilization Agreement (RTSA) dated November 17, 2009,
between the City and County of Honolulu and the United Brotherhood of
Carpenters and Joiners of America, Local 745; Operating Engineers Local 3;
Carpet, Linoleum & Softile Local 1926; Drywall, Tapers & Finishers Local 1944;
Glaziers Architectural Metal & Glass Workers Local 1889; International Union of
Bricklayers & Allied Craft Workers Local 1; International Union of Painters &
Allied Craft Workers Local 1791, lronworkers Shopmen Local 803; Iron Workers
Local 625; Laborers’ International Union of North America, Local 368; Operative
Plasterer's & Cement Masons International Association Local 630; Roofers,
Waterproofers & Allied Workers United Union of Roofers Local 221. The
undersigned Contractor-Employer hereby agrees to comply with all of the terms
and conditions of the RTSA as such RTSA may, from time to time, be amended
or interpreted pursuant to its terms.

It is understood that the signing of the Letter of Assent shall be as binding on the
undersigned Contractor-Employer as though the undersigned Contractor-
Employer had signed the above-referenced RTSA. The Contractor-Employer
agrees that all its subcontractors, of whatever tier, shall execute the Letter of
Assent and agree to be bound by the RTSA for all work within the scope of the
Construction Contract covered under the Project definition in the RTSA.
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ATTACHMENT “A”
LETTER OF ASSENT

This Letter of Assent shall become effective and binding upon the undersigned
Contractor-Employer on this day of , 20__, and shall
remain in full force and effect until the completion of the above-identified
Contractor-Employer’s Construction Contract. Upon signing this Letter of Assent,
Contractor-Employer shall issue notice to the parties to the RTSA in the form
attached as Attachment B (Union Addresses), providing the Contractor-
Employer’s address at which notice is to be provided when notice to the
Contractor-Employer is required under the provisions of the RTSA.

Sincerely,

Contractor-Employer

By:
Iits:
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ATTACHMENT “B” UNION ADDRESSES

United Brotherhood of Carpenters
and Joiners of America, Local 745

Ronald |I. Taketa

Name
Financial Secretary
Business Manager

Title

1311 Houghtailing Street
Address

Honolulu, Hawaii 96817
Address

Operating Engineers Local 3

William K. Mahoe

Name

Treasurer
Title

1075 Oapakapaka Street
Address

Honolulu, Hawaii 96707
Address

Page 1 of 3



ATTACHMENT “B” UNION ADDRESSES

Carpet, Linoleum & Softile Local
1926

Malcolm Ahlo

Drywall, Tapers & Finishers Local
1944

Joseph Bazemore

Name
Business Representative

Name
Business Representative

Title
2240 Young Street

Title
2240 Young Street

Address
Honolulu, Hawaii 96826

Address
Honolulu, Hawaii 96826

Address

Glaziers Architectural Metal &
Glass Workers Local 1889

Richard Tacgere

Address

International Union of Bricklayers
& Allied Craft Workers Local 1

Nolan G. Moriwaki

Name
Business Representative

Name
Business Manager

Title
2240 Young Street

Title
2251 North School Street

Address
Honolulu, Hawaii 96826

Address
Honolulu, Hawaii 96819

Address

International Union of Painters &
Allied Craft Workers Local 1791

Ronald Hayashi

Address

lronworkers Shopmen Local 803

Eugene B. Paris

Name
Business Representative

Name
Financial Secretary — Treasurer
Business Manager

Title

Title
94-497 Ukee Street

Address
Honolulu, Hawaii 96826

Address
Waipahu, Hawaii 96797

Address

Address
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ATTACHMENT “B" UNION ADDRESSES

Iron Workers Local 625

Joseph V. O'Donnell

Laborers’ International Union of
North America, Local 368

Peter A. Ganaban

Name
Financial Secretary — Treasurer
Business Manager

Name
Business Manager

Title
94-497 Ukee Street

Title
1617 Palama Street

Address
Waipahu, Hawaii 96797

Address
Honolulu, Hawaii 96817

" Address

Operative Plasterer’'s & Cement
Masons International Association
Local 630

Nolan G. Moriwaki

Name
Business Manager

Address

Roofers, Waterproofers & Allied
Workers United Union of Roofers
Local 221

Vaughn Chong

Name
Business Manager

Title
2251 North School Street

Title
2045 Kamehameha IV Road

Address
Honolulu, Hawaii 96819

Address
Honolulu, Hawaii 96819

Address

Address
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ATTACHMENT "C”

POLICY COVERING DRUGS AND OTHER CONTROLLED SUBSTANCES
FOR THE HONOLULU HIGH CAPACITY TRANSIT CORRIDOR PROJECT

WHEREAS, the Unions and the Contractor-Employer recognize that drug and
alcohol abuse is a problem that affects many employees, and wish to address this

problem;

WHEREAS, especially in the construction industry, an employee who is under
the influence of illegal drugs or alcohol while at the workplace or is abusing controlled
substances while at the workplace is a danger not only to himself or herself but to his or
her fellow employees;

WHEREAS, the Unions and the Contractor-Employer wish to make the
workplace a better and safer place of employment by eliminating the danger that such
employees create by being under the influence of drugs or alcohol at the workplace;

WHEREAS, such employees who are under the influence of drugs or alcohol
have lower productivity than employees who are drug and alcohol free;

WHEREAS, the Unions and the Contractor-Employer wish to have Covered
Employees working at normal capacity, doing an honest day’s work for an honest day's

pay,

WHEREAS, the Unions and the Contractor-Employer wish to comply with the
Federal Law known as the “Drug-Free” Workplace Act of 1988,” Public Law 100-690 in
order to obtain a drug-free workplace.

A. Prohibition Against Alcohol and Controlled Substances At the Workplace

1. Every Covered Employee who is employed by the Contractor-
Employer and who is covered by the Project Labor Agreement is
prohibited from unlawfully manufacturing, distributing, dispensing,
possessing, using or being under the influence of a controlled
substance (paragraph J, below) or alcohol at the Contractor-
Employers workplace (paragraph O.5, below). Any Covered Employee
who violates this prohibition shall be subject to immediate removal
from the aforesaid workplace, as well as other disciplinary action,
including discharge.

B. Use Of Over-The-Counter Medications Or Medications Prescribed By A
Licensed Physician




Use of over-the-counter medications or of a medication prescribed by a
licensed physician in accordance with the physician’'s orders, is NOT
prohibited; but to avoid an unwarranted accusation and/or other
misunderstanding, the Covered Employee is required to report the fact
that he is taking such medication to his foreman and/or supervisor,
prior to commencing work at the workplace.

Any Covered Employee who is lawfully using a controlled substance
(paragraph 0.4, below) at the workplace, i.e., taking prescription drugs
(paragraph 0.6, below) in accordance with a doctor's order, while not
subject to disciplinary action, may nevertheless be required to leave
the workplace, if consumption of that medication presents a safety
hazard or prevents him from being able to properly perform his work.

Education and Awareness Program

To complement and foster the Joint Contractor-Employer and Unions Policy
and Program of achieving a drug-free workplace and an alcohol-free
workplace, the Contractor-Employer shall establish and implement a Drug
Education And Awareness Program which shall include the following:

1.

Dissemination of information to Covered Employees at least twice a
year regarding the dangers of drugs in the workplace, the Contractor-
Employer policy of maintaining a drug-free workplace; the penalties
that may be imposed for drug or alcohol abuse violations; and any
available substance counseling programs and services, substance
abuse rehabilitation programs, employee assistance programs, and
other community services that are available to those who have a drug
or alcohol problem.

In connection with the above, Covered Employees will be encouraged
to seek counseling and other assistance from these agencies on a self-
referral basis if they feel they have a need for it. A Covered Employee
who voluntarily seeks help and undergoes treatment for drug or alcohol
abuse prior to being required to undergo testing will NOT be subject to
disciplinary action because of admitted substance abuse, provided he
or she thereafter remains drug and alcohol free after commencing
treatment. Failure to remain drug or alcohol free shall be considered as
that Covered Employee’s First Offense and subject the Covered
Employee to the actions set forth under paragraph G.1.(a), below.

Top management and supervisory employees will also be trained to
assist in identifying and addressing the matter of unlawful use of
alcohol or of a controlled substance by Covered Employees, including
the making of referrals to appropriate agencies.



D.

Pre-Employment Testing

1.

Effective thirty (30) days after execution of the Project Labor
Agreement all current employees on the Contractor-Employers’ payroll
will not be required to undergo a pre-employment substance abuse
test. However, an employee/applicant who has been laid off for thirty
(30) calendar days or more or a new employee will be required to
undergo a pre-employment substance abuse test as a condition of
consideration of employment with the Contractor-Employer or prior to
being approved to work at any Contractor-Employer facility or work
area.

Pre-employment testing must be in place and such testing must
actually be conducted before the Contractor-Employer can conduct
Periodic and Random Testing (paragraph G.1.(b) and (c), below).

Additional Considerations Applicable To Companies Regulated By The U.S

Department Of Transportation

In the event the Contractor-Employer is required to comply with U.S.
Department of Transportation regulations regarding workplace drug testing
programs, the Contractor-Employer and the Unions agree to comply with
those regulations. It is understood and agreed that compliance with the U.S.
Department of Transportation regulations shall include:

1.

Pre-employment and post-accident testing of applicants and Covered
Employees subject to U.S. Department of Transportation reguiation;

Appointment of a Medical Review Officer (MRO) who will be
responsible for making the final decision to verify a positive test result
after review of all relevant data on the testing and any explanations
offered by the individual tested;

Prohibiting Covered Employees who are subject to U.S. Department of
Transportation regulation and who have tested positive from returning
to work unless they are released to return to work by the Medical
Review Officer;

Requiring Covered Employees who are subject to U.S. Department of
Transportation regulation and who have tested positive to undergo
increased, unannounced testing for up to 60 months; and

Retention of all positive test results for 5 years and retention of all
negative results for 12 months.



F.

Immediate Removal From Job/Substance Abuse Testing

1.

The Contractor-Employer shall have the authority to immediately
remove any Covered Employee from the workplace and to require that
Covered Employee to immediately undergo, at Contractor-Employer's
expense, drug or alcohol testing, in the manner set forth below, under
the following circumstances:

(a) For Cause. When a reasonable, objective basis exists to believe
that a Covered Employee has engaged in the unlawful use of or is
under the influence of a controlled substance or alcohol at the
workplace as evidenced by such factors as, but not limited to, the
following:

(1)

(2)
(3)

(4)

(5)

(6)

(7)

Unsafe work habits or practices that endanger the Covered
Employee himself/herself and/or other employees;

Abnormal work performance;

Physical conditions and/or symptoms, such as unstable
balance, alcohol on breath, glassy or reddened eyes;

Frequent or unexplained absence from the workplace or job
site during the Covered Employee’s shift;

Abnormal personal behavior and/or poor interpersonal
relations on the job;

Discovery of controlled substances, alcohol, or controlled
substances paraphernalia at the work area or on the job site,
in the possession of or immediate proximity of a Covered
Employee; and/or

Objective evidence of unlawful use of a controlled substance
or unlawful sale of a controlled substance as provided by
any Federal, State, or local enforcement agency.

In utilizing the foregoing criteria of a “reasonable, objective basis,”
the parties hereto expressly agree that the Federal or State
Constitutional law standards of "probable cause” or “reasonable
suspicion” are not applicable.

The Contractor-Employer shall complete the attached form
(Appendix B) prior to sending a Covered Employee to be tested
For Cause.



(b) Periodic Testing. Periodic, routine or intermittent testing shall be
conducted at different times and at different intervals for all
Covered Employees on the Project to determine the use of any
illegal or wunauthorized drug, alcohol or other substances
prohibited by this Policy.

Post-counseling/rehabilitation or return-to-work medical
examinations may be required when a Covered Employee retums
to work after a long iliness, disabling injury, extended absence,
reduction in force or as a resuit of a condition of reinstatement
upon completion of a drug and alcohol treatment or counseling
program.

As part of an annual physical the Contractor-Employer may
require testing for those Covered Employees who are required to
undergo medical examinations due to regulatory requirements of
local, state or federal agencies (DOT, ICC, DOD, etc.).

(c) Random Testing. Random Testing may be used at any time.

Workplace testing may be altered or changed whenever the
Covered Employees’ activities are regulated by either the
Department of Transportation, Department of Defense or by
contract with any other branch of government or private industry.

Random testing selection will be done on a fair and impartial
basis.

Urine samples will be taken only under the direction of a licensed
physician designated by a Contractor-Employer designated medical
laboratory and the “Procedures For Medical Tests Of Urine Samples”
as set forth in Appendix “A” as attached hereto shall be followed.

In addition, physicians and health care professionals who provide
testing services for controlled substance and alcohol impairment shall
adhere to the Code of Ethical Conduct For Physicians Providing
Occupational Medical Services as adopted by the American
Occupational Medical Association on July 23, 1976, as well as to the
“Drug Screening In The Workplace Ethical Guidelines” as adopted by
that same organization on July 25, 1986.

Refusal to sign an authorization to submit to a drug, controlled
substance, or alcohol test, the refusal to undergo such a test, or the
refusal to<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>