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SPECIAL PROVISIONS 
 

All defined terms in the Agreement shall have the same meaning in these Special 

Provisions. 

 

I. PROJECT 

 

The Honolulu Rail Transit Project ("HRTP") is described in the Final Environmental 

Impact Statement as a twenty (20) mile grade separated fixed guideway transit system 

between East Kapolei and Ala Moana.  The Contractor shall provide services in the fields of 

history, archaeology, architectural history, and historic architecture related to the design and 

construction of the HRTP.  The Contractor shall also provide Section 106 consultation, provide 

supervisory/reviewer services, work with disparate groups and prepare documentation required 

in the Programmatic Agreement (PA). 

 

II. SCOPE OF WORK 

 

The Contractor's scope of work under this Agreement is set forth in Exhibit 1, attached 

hereto and incorporated by reference herein.  “Contractor” shall have the same meaning as 

“Kākoʻo”. 

 

III. FEDERAL CLAUSES 

 

Pursuant to a Full Funding Grant Agreement (“FFGA”), HART is the recipient of 

financial assistance from the Federal Transit Administration (“FTA”).  Accordingly, this 

Agreement is subject to all terms and conditions set forth in the FFGA.  In addition, all provisions 

set forth in FTA Circular 4220.lF, as amended, are hereby incorporated by reference herein.  

Anything to the contrary notwithstanding, all FTA-mandated terms and conditions shall 

control in the event of a conflict with other provisions contained in the Agreement.  The 

Contractor shall not perform any act, fail to perform any act, or refuse to comply with any 

HART requests which would cause HART or the City to be in violation of FTA-mandated 

terms and conditions.   

 

The Contractor shall, at all times during the term of this Agreement, comply with all 

applicable Federal laws and regulations, including without limitation FTA regulations, 

policies, procedures and directives, including those listed directly or by reference in 

Applicable Grant Agreements between HART/City and FTA relating to the HRTP, as they 

may be amended or promulgated from time to time during the term of the Agreement 

(collectively, "Federal Requirements").  The Contractor's failure to comply with the Federal 

Requirements shall constitute a material breach of the Agreement. The Federal Requirements 

are contained in Exhibit 6, attached hereto and incorporated by reference herein. 

 

IV. SPECIAL PROVISIONS EXHIBITS 

 

The following exhibits are attached hereto and incorporated by reference herein: 
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EXHIBIT 1 
SCOPE OF SERVICES 

 

1.0 SECTION 106 PROGRAMMATIC AGREEMENT PROJECT MANAGER 

(KĀKOʻO) 

 

1.1. CONTRACTED SERVICE 

 

The Kākoʻo shall meet the Secretary of Interior’s Professional Qualification Standards set 

forth in 36 C.F.R. pt. 61 regarding qualifications for preservation professionals in the areas of 

history, archaeology, architectural history, architecture or historic architecture.  The Kākoʻo 

consulting team may include expertise in the areas of history, archaeology, architectural 

history, architecture, cultural resources, and administration (collectively referred to as the 

“Kākoʻo”).  The Kākoʻo is described in the Final Programmatic Agreement Among the U.S. 

Department of Transportation Federal Transit Administration, the Hawaiʻi State Historic 

Preservation Officer, the United States Navy, and the Advisory Council on Historic 

Preservation Regarding the Honolulu High-Capacity Transit Corridor Project in the City 

and County of Honolulu, Hawaiʻi (“PA”), attached as Exhibit 2. 

 

1.2. DURATION 

 

The position shall provide professional services for approximately two (2) years during the 

design and construction of the Honolulu Rail Transit Project (“Project”) with the option to 

extend for up to four years, at the discretion of HART and subject to availability of funding.  

The Kākoʻo shall continue to perform the Kākoʻo responsibilities for the duration of this PA 

pursuant to Stipulation XIV.D which will go beyond the completion of construction. 

 

1.3 EXPERIENCE 

 

The Kākoʻo shall have a minimum of ten (10) years of verifiable team experience in Section 

106 consultation, including consultation with Native Hawaiian Organizations and historic 

preservation organizations.  The Kākoʻo shall have experience preparing and implementing 

documents prepared pursuant to Section 106 Consultation process, including but not limited 

to programmatic agreements and memorandum of agreements. The Kākoʻo shall have a 

thorough understanding of the Programmatic Agreement for the Project. In addition, the 

Kākoʻo shall have specific Native Hawaiian cultural experience, including cultural resources 

management, iwi kupuna, NAGPRA, Hawaiian language, Hawaiian toponomy, and 

Hawaiian history.  The Kākoʻo should also have field experience and be familiar with the 

Area of Potential Effect (“APE”).  The Kākoʻo shall also possess adequate administrative 

skills. 
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1.4 RESPONSIBILITIES 

 

1.4.1 Principal Task  

 

The Kākoʻo’s primary responsibility shall be to independently monitor, assess, and report to 

the Consulting Parties (“CP”) under the PA on HART’s compliance with the PA Stipulations.  

The Kākoʻo shall serve as the liaison between the CPs and HART/FTA in regards to 

compliance with PA.  The Kākoʻo shall serve as quality control to ensure that the CPs’ voice 

and concerns are heard in timely and efficient manner.  The Kākoʻo should be the first to 

receive a concern raised by the CPs in relationship to the PA and the last to record the 

conclusion of the issue as part of the administrative record for compliance with the PA. 

 

1.4.2 Specific Tasks as provided in the PA Stipulation I.H and Deliverables 

 

1.4.2.1 Establish and coordinate consultation and Project status update meetings as 

stipulation in Stipulations III.B and IX.B. On an as needed basis, additional meetings may be 

held to address unforeseen effects on historic properties determined to be eligible with the 

APE as provided in Appendix A of the PA.  The Kākoʻo shall convene and conduct regularly 

scheduled monthly meetings (Kākoʻo meetings) with the CPs to provide status updates on 

issues related to the PA.  The Kākoʻo shall be responsible to maintain a current list of CPs 

and their authorized representatives, including the Signatory Parties.  The Kākoʻo shall be 

responsible to maintain the administrative record for the consultation with the CPs.  For each 

scheduled meeting, the Kākoʻo shall mail out meeting notes at least 2 weeks in advance, 

distribute an agenda and handouts for each meeting, maintain a sign-in sheet, record the 

meeting notes and within 3 weeks after the meeting distribute the meeting notes to the CPs 

for comments and approval.  The Kākoʻo shall prepare a list of pending action items from the 

previous CP meeting, identifying parties assigned to each task and due dates within seven 

days after the meeting notes have been approved.  The Kākoʻo shall provide at a minimum 

written monthly status report of open and completed action items to ensure timely resolution 

of issues raised by the CPs. The Kākoʻo shall coordinate the CPs’ request for outside 

expertise, resources, or attendance at these Kākoʻo meeting.  The Kākoʻo shall be responsible 

for ensuring that the CPs’ requests are reviewed and resolved by HART and FTA in a timely 

fashion.  With respect to Stipulation III.B, the Kākoʻo shall attend the Oahu Island Burial 

Council Meetings (OIBC) when a matter related to HART is on the agenda, the Recognized 

Cultural Descendant Meetings, and, if requested, attend meetings with Native Hawaiian 

Organizations (“NHO”) on issues related to the PA and provide updates to the CPs on these 

meetings. 

 

1.4.2.2 Establish and maintain lines of project-related communication and consultation with 

the consulting parties and the design and construction engineers, including oversight and 

monitoring of internet sites created for the project.  The Kākoʻo shall coordinate a meeting 

with the HART design and construction engineers prior to the Neighborhood Design 

Workshops on those stations designs where the SOI standards shall apply.  If the designs 

have been finalized the Kākoʻo may request a presentation by the Design and Construction  
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Engineers, if requested by the CPs.  The Kākoʻo shall maintain communications with the 

Project’s internet site manager and ensure that the website is regularly updated with 

information generated by the Kākoʻo. 

 

1.4.2.3 Monitor, assess and report, in writing, to the consulting parties on mitigation related 

to Phases I through IV and any associated deliverables of this PA that are to be reviewed by 

the consulting parties (Stipulations III through XII).  The Kākoʻo shall review and comment 

on all engineering documents provided by HART prior to distribution to the CPs.   The 

Kākoʻo shall research and provide written responses to CPs questions or comments of any 

documents, including archaeological, architectural, cultural, or historic (including but not 

limited to national register nominations, historic context studies, cultural landscape reports, 

traditional cultural properties reports, interpretative plans, humanities programs and 

educational materials) submitted for their review. The Kākoʻo, if so requested by the CPs, 

may call upon expert speakers to assist in research of traditional cultural properties, including 

recognized cultural and lineal descendants, kupuna or those possessing ancestral knowledge 

of a particular area. The Kākoʻo shall coordinate with HART requests to meet with Design, 

Engineering, or Construction staff to address any comments raised by the CPs.  HART shall 

respond to the Kākoʻo within two weeks, unless otherwise extended, of any requests by the 

Kākoʻo.  

 

1.4.2.4 Monitor and report on the City’s compliance during the design and construction 

process for the Project with the special historic preservation design guidelines referred to in 

Stipulation IV.A, Design Standards. 

 

1.4.2.5 Monitor and report on work performed on historic properties with respect to measures 

to resolve adverse effects caused by the Project in accordance with Stipulations IX.C 

(demolition monitoring) and X.C (construction monitoring) of this PA.  The Kākoʻo shall 

distribute to the CPs the demolition monitoring report prepared by HART as provided for in 

Stipulation IX.C.  The Kākoʻo shall submit any comments or issues raised by the CPs on the 

demolition monitoring report to HART within seven days of receiving the comment. The 

Kākoʻo shall provide to the CPs HART’s responses to any comments or issues raised.  With 

respect to Stipulation X.C, the Kākoʻo shall distribute to the CPs any reports received by 

HART on any historic properties adversely affected by the Project.  The Kākoʻo, within 

seven days of receiving any comments from the CPs, shall send them to HART for review 

and response.  The Kākoʻo shall document as part of the administrative record the reports, 

comments, and resolutions of any issues raised by the CPs. 

 

1.4.2.6 Coordinate regularly with the FTA and SHPD in connection with the Kākoʻo’s 

observations and recommendations regarding the progress of the Project in implementing 

measures to resolve adverse effects called for under this PA.  If the Kākoʻo finds HART in 

non-compliance with the PA, then the Kākoʻo shall provide HART a reasonable opportunity 

to remedy the non-compliance.  The Kākoʻo shall submit at a minimum, annual reports to 

FTA and SHPD regarding HART’s compliance with the PA Stipulations, including any 

findings of non-compliance and HART’s actions to remedy the non-compliance.  The 
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Kākoʻo shall distribute its report to all CPs for comments.  The Kākoʻo shall coordinate with 

FTA and SHPD any CPs comments it receives on the report. 

 

1.4.2.7 Report to the City (currently HART), the FTA and SHPD concerning the existence, if 

any, of previously unidentified adverse effects of the Project on historic properties within the 

APE (that is, adverse effects which are not otherwise materially identified in the PA).  The 

Kākoʻo shall prepare a written report to FTA and SHPD, including the criteria under 

Appendix A of the PA and its independent assessment and research, concerning the existence 

of any previously unidentified adverse effects of the Project on historic properties within the 

APE that have been brought to its attention by a CP or through its own independent 

assessment. 

 

1.4.2.8 Submit written reports concerning the progress of the Project in the implementation 

of the Stipulations set forth herein in accordance with the reporting requirements in 

Stipulation XIV.E, with copies available to any other interested party who so requests. The 

Kākoʻo shall distribute any written reports it prepares concerning the progress of the Project 

at it relates to the implementation of the PA stipulations to the CPs and timely post the 

reports on HART’s website.  The Kākoʻo shall prepare and submit an annual report detailing 

major PA milestones over the previous calendar year to HART and FTA 30 days prior to the 

CP Annual meeting.  The Kākoʻo shall distribute the annual report to the CPs two weeks 

before the CP Annual meeting.  The Kākoʻo shall prepare a written final close out report of 

the Section 106 Compliance 90 days after the completion of all construction.  The written 

report shall be provided to FTA and HART upon its completion and provide them thirty days 

to comment.  The Kākoʻo shall distribute the final report and the FTA and HART’s 

comments to all CPs for their review and comment within thirty days of receipt.  The Kākoʻo 

may convene a final meeting with the CPs, if so requested.  The Final report shall be 

submitted to SHPD for review and concurrence. 

 

1.4.2.9 Address requests by consulting parties to review deliverables and documentation that 

are provided to concurring parties.  The Kākoʻo shall document and coordinate all requests 

by the CPs to review deliverables and documentation that are provided to the concurring 

parties. 

 

1.4.2.10 Collect any comments from the consulting parties that identify impacts different 

from those stated in this PA to historic properties located within the APE for HART and FTA 

processing.  The Kākoʻo shall research the issues presented as described in Appendix A and 

prepare a recommendation for the disposition of the request and action by FTA.  The Kākoʻo 

may conduct an independent field or site visit with the CPs and HART and SHPD.  The 

notification process for consulting parties to submit requests for consideration is outlined in 

Appendix A of the PA.  The Kākoʻo shall receive and coordinate all comments from the CPs 

that identify impacts that are different from those stated in the PA to historic properties 

located with the APE, including those submitted pursuant to Stipulation IX.D.  The Kākoʻo 

shall ensure that the CPs’ comments fully comply with the requirements under Appendix A 

of the PA and conduct thorough research, including obtaining comments from other CPs or  
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knowledgeable persons in the area.  The Kākoʻo may convene a meeting with the CPs, if 

deemed necessary and appropriate to fully develop a recommendation to FTA.  The Kākoʻo 

shall have 30 days from its determination that the CPs comments/request has fully complied 

with Appendix A of the PA and notified the CP that it has 30 days to prepare a 

recommendation to the FTA on the CPs’ request.  The Kākoʻo shall transmit its 

recommendation to the FTA and HART within 30 days, unless the CPs waives the 30 days 

and permits a reasonable extension of time to make its recommendations. The Kākoʻo shall 

document and maintain an administrative record of any comment/request received by the CPs 

under this task. 

 

1.4.2.11 Provide administrative support and technical assistance required by the consulting 

parties to meet the terms of this PA such as the timely submission of deliverables and 

issuance of regular public updates regarding historic preservation issues.  The Kākoʻo shall 

timely review, document, and address each request by the CP for administrative support or 

technical assistance.  If the Kākoʻo needs additional resources to address the CPs request, it 

may forward the request to HART for consideration. 

 

1.4.2.12 Develop a best practice manual related to historic properties and a Section 106 

“lessons learned” case study on the Project that may be helpful to future Section 106 

processes on this and other projects.  The best practice manual and “lessons learned” case 

study will be made available to the consulting parties and other interested parties within one 

(1) year of the completion of Phase 1 construction.  When complete, FTA will make the best 

practice manual available on their public website.  The Kākoʻo shall prepare submit to the 

CPs an outline of the best practice manual and lessons learned within six months of 

execution of this contract. Within a year of the contract, the Kākoʻo shall prepare a Draft of 

the best practice manual and lessons learned for the CPs review and comment. Within thirty 

days of receipt of the CPs’ comments, the Kākoʻo shall respond to the comments.  Within 

ninety days, the Kākoʻo shall submit a revised draft of the best practice manual and lessons 

learned.  The final documents shall be prepared within one year of the completion of Phase 1 

construction. 
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EXHIBIT 3

CONTRACT COST

Initial Term of the Contract

Monthly Fee

Month 1 Month 2 Month 3 Month 4 Month 5 Month 6 Month 7 Month 8 Month 9 Month 10 Month 11 Month 12 Total

Year 1 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.34 $8,333.34 $8,333.34 $8,333.34 $100,000.00

Year 2 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.34 $8,333.34 $8,333.34 $8,333.34 $100,000.00

Total for Initial Term $200,000.00
Option 1, after Initial Term

Monthly Fee

Month 1 Month 2 Month 3 Month 4 Month 5 Month 6 Month 7 Month 8 Month 9 Month 10 Month 11 Month 12 Total

Year 3 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.34 $8,333.34 $8,333.34 $8,333.34 $100,000.00

Year 4 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.34 $8,333.34 $8,333.34 $8,333.34 $100,000.00
Year 5 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.34 $8,333.34 $8,333.34 $8,333.34 $100,000.00

Year 6 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.33 $8,333.34 $8,333.34 $8,333.34 $8,333.34 $100,000.00

Total for Option $400,000.00
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EXHIBIT 4

COMPENSATION AND INVOICING

1. Subject to the provisions set forth in this Agreement, the Contractor will be paid on a
monthly basis by HART for authorized and satisfactorily completed work and services rendered
under this Agreement. Such payment shall be full compensation for work performed and
services rendered, for all supervision, labor, supplies, materials, equipment or use thereof, taxes,
and for all other necessary incidentals. The amount to be paid to the Contractor shall be
computed as hereinafter set forth; provided that such payment shall not exceed the amount of
TWO HUNDRED THOUSAND AND 00/100 DOLLARS ($200,000.00) (hereinafter called the
"Total Price"). The payments for services and the Work performed under this Contract are all
inclusive of direct labor, overhead, general and administrative expenses, other direct costs,
subcontractor costs, fixed fees, and all applicable taxes, including State general excise and use
tax (GET) and county one-half percent (0.5%) GET surcharge.

2. Compensation for work and services shall be on the payment schedule set forth in Exhibit
3-Contract Cost.

3. Payment Schedule. Each month the Contractor shall submit to HART an invoice for
payment for Project work completed to the end of the previous month in a form and in
reasonable detail as determined by HART. Such invoices shall be for work performed
subsequent to that work covered by all previously submitted invoices and shall be completed
pursuant to the rates and limitations set forth hereinabove. Within thirty (30) days of receipt of
an invoice and upon approval of the work satisfactorily completed and amount billed, HART
will pay the invoice as approved. At no time shall the total cumulative amount paid for the
Project work exceed the Total Price.
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FEDERAL REQUIREMENTS

1.0 GENERAL

The CONTRACTOR understands that Federal laws, regulations, policies, and related administrative practices
applicable to this Agreement on the date signed may be modified from time to time. The CONTRACTOR
agrees that the most recent of such Federal requirements will govern the administration of the Agreement at
any particular point in time, except if HART issues a written determination otherwise. To achieve compliance
with changing Federal requirements, the CONTRACTOR agrees to include notice in each subcontract that
Federal requirements may change and that the changed requirements will apply to the subcontract as required.

1.1 No Government Obligation to Third Parties

(a) HART and the CONTRACTOR acknowledge and agree that, notwithstanding any
concurrence by the Federal Government in or approval of the solicitation or award of the underlying
Agreement, absent the express written consent by the Federal Government, the Federal Government is not a
party to this Agreement and shall not be subject to any obligations or liabilities to HART, the CONTRACTOR,
or any other party (whether or not a party to that Agreement) pertaining to any matter resulting from the
underlying Agreement.

(b) The CONTRACTOR agrees to include the above clause in each subcontract. It is further
agreed that the clause shall not be modified, except to identify the subcontractor who will be subject to its
provisions.

1.2 Program Fraud and False or Fraudulent Statements and Related Acts

(a) The CONTRACTOR acknowledges that the provisions of the Program Fraud Civil Remedies
Act of 1986, as amended, 31 U.S.C. §§ 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil
Remedies," 49 C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of the underlying
Agreement, the CONTRACTOR certifies or affirms the truthfulness and accuracy of any statement it has
made, it makes, it may make, or causes to be made, pertaining to the underlying Agreement or the FTA assisted
project for which this Agreement work is being performed. In addition to other penalties that may be
applicable, the CONTRACTOR further acknowledges that if it makes, or causes to be made, a false, fictitious,
or fraudulent claim, statement, submission, or certification, the Federal Government reserves the right to
impose the penalties of the Program Fraud Civil Remedies Act of 1986 on the CONTRACTOR to the extent
the Federal Government deems appropriate.

(b) The CONTRACTOR also acknowledges that if it makes, or causes to be made, a false,
fictitious, or fraudulent claim, statement, submission, or certification to the Federal Government under an
Agreement connected with a project that is financed in whole or in part with Federal assistance originally
awarded by FTA under the authority of 49 U.S.C. Chapter 53, the Federal Government reserves the right to
impose the penalties of 18 U.S.C. § 1001 and 49 U.S.C. § 5323(l) on the CONTRACTOR, to the extent the
Federal Government deems appropriate.

(c) The CONTRACTOR shall include the above two clauses in each subcontract. It is further
agreed that the clauses shall not be modified, except to identify the subcontractor who will be subject to the
provisions.

1.3 Access to Records and Reports

(a) The CONTRACTOR shall provide HART, the FTA Administrator, the Comptroller General
of the United States or any of their authorized representatives access to any books, documents, papers and



Professional Services Contract

Exhibit 06 – Federal Requirements Page 2

records of the CONTRACTOR which are directly pertinent to this Agreement for the purposes of making
audits, examinations, excerpts and transcriptions. The CONTRACTOR shall, pursuant to 49 C.F.R. § 633.17,
provide the FTA Administrator or his authorized representatives, including any Project Management Oversight
Contractor, access to the CONTRACTOR’s records and construction sites pertaining to a major capital project,
defined at 49 U.S.C. § 5302(a)(l), which is receiving federal financial assistance through the programs
described at 49 U.S.C. §§ 5307, 5309 or 5311.

(b) The CONTRACTOR shall permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.

(c) The CONTRACTOR shall maintain all books, records, accounts and reports required under
this Agreement for a period of not less than three (3) years after the date of termination or expiration of this
Agreement, except in the event of litigation or settlement of claims arising from the performance of this
Agreement, in which case the CONTRACTOR shall maintain the same until HART, the FTA Administrator,
the Comptroller General of the United States, or any of their duly authorized representatives, have disposed of
all such litigation, appeals, claims or exceptions related thereto.

1.4 Federal Changes

The CONTRACTOR shall at all times comply with all applicable FTA regulations, policies, procedures and
directives, including without limitation those listed directly or by reference in the Master Agreement between
the City and the FTA, as they may be amended or promulgated from time to time during the term of this
Agreement. The CONTRACTOR’s failure to so comply shall constitute a material breach of this Agreement.

1.5 Civil Rights Requirements

The CONTRACTOR shall comply with the following requirements and include the following requirements in
each subcontract, modified only if necessary to identify the affected parties:

(a) Nondiscrimination. In accordance with Title VI of the Civil Rights Act, as amended, 42
U.S.C. § 2000d, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.S.C. § 6102, section
202 of the Americans with Disabilities Act of 1990, 42 U.S.C. § 12132, and Federal transit law at 49 U.S.C. §
5332, the CONTRACTOR shall not discriminate against any employee or applicant for employment because
of race, color, creed, national origin, sex, age, or disability. In addition, the CONTRACTOR shall comply with
applicable Federal implementing regulations and other implementing requirements FTA may issue.

(b) Equal Employment Opportunity. The following equal employment opportunity requirements
apply to the underlying Agreement:

(1) Race, Color, Creed, National Origin, Sex. In accordance with Title VII of the Civil
Rights Act, as amended, 42 U.S.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the
CONTRACTOR shall comply with all applicable equal employment opportunity requirements of U.S.
Department of Labor (U.S. DOL) regulations, "Office of Federal Agreement Compliance Programs,
Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq., (which implement
Executive Order No. 11246, "Equal Employment Opportunity," as amended by Executive Order No.
11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity," 42 U.S.C. §
2000e), and with any applicable Federal statutes, executive orders, regulations, and Federal policies
that may in the future affect construction activities undertaken in the course of the Project. The
CONTRACTOR shall take affirmative action to ensure that applicants are employed, and that
employees are treated during employment, without regard to their race, color, creed, national origin,
sex, or age. Such action shall include, but not be limited to, the following: employment, upgrading,
demotion or transfer, recruitment or recruitment advertising, layoff or termination; rates of pay or other
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forms of compensation; and selection for training, including apprenticeship. In addition, the
CONTRACTOR shall comply with any implementing requirements FTA may issue.

(2) Age. In accordance with section 4 of the Age Discrimination in Employment Act of
1967, as amended, 29 U.S.C. § 623 and Federal transit law at 49 U.S.C. § 5332, the CONTRACTOR
shall refrain from discrimination against present and prospective employees for reason of age. In
addition, the CONTRACTOR shall comply with any implementing requirements FTA may issue.

(3) Disabilities. In accordance with section 102 of the Americans with Disabilities Act,
as amended, 42 U.S.C. § 12112, the CONTRACTOR shall comply with the requirements of the U.S.
Equal Employment Opportunity Commission, "Regulations to Implement the Equal Employment
Provisions of the Americans with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of
persons with disabilities. In addition, the CONTRACTOR shall comply with any implementing
requirements FTA may issue.

(4) Access for Individuals with Disabilities. The CONTRACTOR shall comply with 49
U.S.C. § 5301(d), which states the Federal policy that elderly individuals and individuals with
disabilities have the same right as other individuals to use public transportation services and facilities,
and that special efforts shall be made in planning and designing those services and facilities to
implement transportation accessibility rights for elderly individuals and individuals with disabilities.

1.6 Disadvantaged Business Enterprises (DBE)

(a) DBE Assurances. The CONTRACTOR and its subcontractors shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this Agreement. The CONTRACTOR shall
carry out applicable requirements of 49 C.F.R. Part 26 in the award and administration of U.S. DOT-assisted
Agreements. Failure by the CONTRACTOR to carry out these requirements is a material breach of this
Agreement, which may result in termination of this Agreement or such other remedy, as HART deems
appropriate.

The above paragraph shall be included in each subcontract the CONTRACTOR signs with a
subcontractor.

(b) Prompt Payment. The CONTRACTOR shall pay all subcontractors (DBEs and non-DBEs)
for satisfactory performance of their subcontracts no later than ten (10) days from receipt of payment by
HART. Full and prompt payment by the CONTRACTOR to all subcontractors shall include retainage, if
applicable.

(c) DBE Goal. HART has established an overall DBE goal of 13.00% for the duration of this
agreement and a separate contract goal has not been established for this procurement. DBE firms and small
businesses shall have an equal opportunity to participate in the agreement. The CONTRACTOR shall adhere
to the following requirements:

(1) Take affirmative steps to use as many of the race-neutral means of achieving DBE
participation identified at 49 C.F.R. § 26.51(b) as practicable to afford opportunities to DBEs to
participate in the Agreement. A race-neutral measure is one that is, or can be, used to assist all small
businesses.

(2) A DBE firm must perform a commercially useful function, i.e., must be responsible
for the execution of a distinct element of the work and must carry out its responsibility by actually
performing, managing and supervising the work; and
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(3) A DBE firm must be certified by the Hawai`i State Department of Transportation
before its participation is reportable under paragraph (d) below;

(d) Reports to HART. The CONTRACTOR shall report its DBE participation obtained through
race-neutral means throughout the period of performance. The CONTRACTOR shall submit the “DBE
PARTICIPATION REPORT” reflecting payments made by the CONTRACTOR to DBE subcontractors.
Payments to the CONTRACTOR will not be processed if the DBE PARTICIPATION REPORT is not
properly completed and attached. The DBE PARTICIPATION REPORT shall be prepared in the format set
forth in ATTACHMENT 1.6 a) to this Exhibit.

(e) Records. On request, the CONTRACTOR shall make available for inspection, and assure that
its subcontractors make available for inspection:

(1) Records of prompt payments made in accordance with Section 1.6(b), above;

(2) The names and addresses of DBE subcontractors, vendors, and suppliers under this
Agreement;

(3) The dollar amount and nature of work of each DBE subcontractor;

(4) The social/economic disadvantaged category of the DBE firms, i.e. Black American,
Hispanic American, Native American, Subcontinent Asian American, Asian Pacific American, Non-
Minority Women, or Other; and

(5) Other related materials and information.

(f) The CONTRACTOR shall promptly notify HART, whenever a DBE subcontractor
performing work related to this Agreement is terminated or fails to complete its work. The CONTRACTOR
shall also promptly notify HART of a DBE subcontractor’s inability or unwillingness to perform and provide
reasonable documentation.

1.7 Veterans Employment

As provided by 49 U.S.C. §5324(k), to the extent practicable, the CONTRACTOR agrees and assures that
its subcontractors: (1) will give a hiring preference to veterans, as defined in 5 U.S.C. § 2108, who have
the skills and abilities required to perform construction work required under a third party contract in
connection with a capital project supported with funds made available or appropriated for 49 U.S.C.
Chapter 53; and (2) will not give preference to any veteran over any equally qualified applicant who is a
member of any racial or ethnic minority, female, an individual with a disability, or a former employee.

1.8 Government-Wide Debarment and Suspension (Non-procurement)

(a) This Agreement is a covered transaction for purposes of 2 C.F.R. § 180.220(b) and 2
C.F.R. § 1200.220. As such, the CONTRACTOR is required to verify that none of the
CONTRACTOR, its principals, as defined at 2 C.F.R. § 180.995, or affiliates, as defined at 2 C.F.R. §
180.905, are excluded or disqualified as defined at 2 C.F.R. § 180.940 and 2 C.F.R. § 180.935.

(b) The CONTRACTOR is required to comply with 2 C.F.R. § 180, Subpart C, as supplemented
by 2 C.F.R. § 1200, Subpart C, and must include the requirement to comply with 2 C.F.R. § 180, Subpart C, as
supplemented by 2 C.F.R. § 1200, Subpart C, in any lower tier covered transaction equal to or exceeding



Professional Services Contract

Exhibit 06 – Federal Requirements Page 5

$25,000 it enters into. By signing the Agreement, the CONTRACTOR certifies as follows:

The certification in this clause is a material representation of fact relied upon by HART. If it
is later determined that the CONTRACTOR knowingly rendered an erroneous certification, in
addition to remedies available to HART, the Federal Government may pursue available remedies,
including but not limited to suspension and/or debarment. The CONTRACTOR agrees to comply
with the requirements of 2 C.F.R. § 180, Subpart C, as supplemented by 2 C.F.R. § 1200, Subpart C,
throughout the Agreement period. The CONTRACTOR further agrees to include a provision
requiring such compliance in its lower tier covered transactions equal to or exceeding $25,000.

1.9 Lobbying

The "CERTIFICATION REGARDING LOBBYING," as executed by the CONTRACTOR in Exhibit 7 of the
Special Provisions is incorporated herein by reference. The CONTRACTOR and its subcontractors at every
tier shall comply with U.S. DOT regulations, “New Restrictions on Lobbying,” 49 C.F.R. Part 20, modified as
necessary by 31 U.S.C. § 1352, which requires that no Federal appropriated funds shall be used to pay any
person or organization for influencing or attempting to influence an officer or employee of any agency, a
member of Congress, an officer or employee of Congress, or an employee of a member of Congress in
connection with obtaining any Federal Agreement, grant, or any other award covered by 31 U.S.C. § 1352.
Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of 1995 who has
made 1obbying contacts on its behalf with non-Federal funds with respect to that Federal Agreement, grant, or
award covered by 31 U.S.C. § 1352. Such disclosures are forwarded from tier to tier up to HART.

1.10 Clean Air Requirements

(a) The CONTRACTOR shall comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq. The CONTRACTOR shall report each
violation to HART and understands and agrees that HART will, in turn, report each violation as required to
FTA and the appropriate EPA Regional Office.

(b) The CONTRACTOR shall include the above clause in each subcontract exceeding $100,000.

1.11 Clean Water Requirements

(a) The CONTRACTOR shall comply with all applicable standards, orders or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. §§ 1251 et seq. The
CONTRACTOR shall report each violation to HART and understands and agrees that HART will, in turn,
report each violation as required to FTA and the appropriate EPA Regional Office.

(b) The CONTRACTOR shall include the above clause in each subcontract exceeding $100,000.

1.12 Fly America Requirements

(a) The CONTRACTOR shall comply with 49 U.S.C. § 40118 (the “Fly America Act”) in
accordance with the General Services Administration's regulations at 41 C.F.R. Parts 301-10, which provide
that HART and sub-recipients of Federal funds and their consultants are required to use U.S. Flag air carriers
for U.S. Government-financed international air travel and transportation of their personal effects or property, to
the extent such service is available, unless travel by foreign air carrier is a matter of necessity, as defined by the
Fly America Act. The CONTRACTOR shall submit, if a foreign air carrier was used, an appropriate
certification or memorandum adequately explaining why service by a U.S. flag air carrier was not available or
why it was necessary to use a foreign air carrier and shall, in any event, provide a certificate of compliance with
the Fly America requirements.
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(b) The CONTRACTOR shall include the requirements of this section in all subcontracts that may
involve international air transportation.

1.13 Energy Conservation Requirements

(a) The CONTRACTOR shall comply with mandatory standards and policies relating to energy
efficiency which are contained in the state energy conservation plan issued in compliance with the Energy
Policy and Conservation Act.

(b) The CONTRACTOR shall include the above clause in each subcontract at every tier. It is
further agreed that the clause shall not be modified, except to identify the subcontractor who will be subject to
the provisions.

1.14 Recycled Products

The CONTRACTOR agrees to comply with all the requirements of Section 6002 of the Resource Conservation
and Recovery Act as amended (42 U.S.C. § 6962), including but not limited to the regulatory provisions of
40 C.F.R. Part 247, and Executive Order 12873, as they apply to the procurement of the items designated in
Subpart B of 40 C.F.R. Part 247.

1.15 ADA Access

The CONTRACTOR shall comply with the Americans with Disabilities Act of 1990 (ADA), as amended,
42 U.S.C. §§ 12101 et seq., which requires that accessible facilities and services be made available to
individuals with disabilities; and with the Architectural Barriers Act of 1968, as amended, 42 U.S.C. §§ 4151
et seq., which requires that buildings and public accommodations be accessible to individuals with disabilities,
and any subsequent amendments to these laws. In addition, the CONTRACTOR agrees to comply with all
applicable implementing Federal regulations and directives and any subsequent amendments thereto.

1.16 Seismic Safety

The CONTRACTOR shall ensure that any new building or addition to an existing building will be designed
and constructed in accordance with the standards for Seismic Safety required in the U.S. Department of
Transportation’s Seismic Safety Regulations (49 C.F.R. Part 41) and shall certify to compliance to the extent
required by the regulation. The CONTRACTOR also agrees to ensure that all work performed under this
Agreement including work performed by a subcontractor is in compliance with the standards required by the
Seismic Safety Regulations and the certification of compliance issued on the Project.

1.17 Text Messaging While Driving

In accordance with Executive Order No. 13513, Federal Leadership on Reducing Text Messaging While
Driving, October 1, 2009, 23 U.S.C.A. § 402 note, and U.S. DOT Order 3902.10, Text Messaging While
Driving, December 30, 2009, the CONTRACTOR is encouraged to comply with the terms of the following:

(a) Definitions.

(1) "Driving" means operating a motor vehicle on a roadway, including while temporarily
stationary because of traffic, a traffic light, stop sign, or otherwise. "Driving" does not include being
in your vehicle (with or without the motor running) in a location off the roadway where it is safe and
legal to remain stationary.

(2) "Text Messaging" means reading from or entering data into any handheld or other
electronic device, including for the purpose of short message service texting, e-mailing, instant
messaging, obtaining navigational information, or engaging in any other form of electronic data
retrieval or electronic data communication. The term does not include the use of a cell phone or other
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electronic device for the limited purpose of entering a telephone number to make an outgoing call or
answer an incoming call, unless the practice is prohibited by State or local law.

(b) Safety. The CONTRACTOR is encouraged to:

(1) Adopt and enforce workplace safety policies to decrease crashes caused by
distracted drivers including policies to ban text messaging while driving:

(i) CONTRACTOR-owned or CONTRACTOR-rented vehicles or
Government-owned, leased or rented vehicles;

(ii) Privately-owned vehicles when on official Project related business or
when performing any work for or on behalf of the Project; or

(iii) Any vehicle, on or off duty, and using an employer supplied electronic
device.

(2) Conduct workplace safety initiatives in a manner commensurate with the
CONTRACTOR’s size, such as:

(i) Establishment of new rules and programs or re-evaluation of existing
programs to prohibit text messaging while driving; and

(ii) Education, awareness, and other outreach to employees about the safety risks
associated with text messaging while driving.

(3) Include this Special Provision in its subagreements with its subrecipients and third
party contracts and also encourage its subrecipients, lessees, and third party contractors to comply with
the terms of this Special Provision and include this clause in each subagreement, lease, and
subcontract at each tier financed with Federal assistance provided by the Federal Government.

1.18 Sensitive Security Information

The CONTRACTOR, as a third party contractor must protect, and take measures to ensure that its
subcontractors at each tier protect, “sensitive security information” made available during the administration of
a third party contract or subcontract to ensure compliance with 49 U.S.C. § 40119(b) and implementing U.S.
DOT regulations, “Protection of Sensitive Security Information,” 49 C.F.R. Part 15, and with 49 U.S.C. §
114(r) and implementing Department of Homeland Security regulations, “Protection of Sensitive Security
Information,” 49 C.F.R. Part 1520.

1.19 Incorporation of FTA Terms

(a) The Special Provisions include, in part, certain Standard Terms and Conditions required by the
U.S. DOT, whether or not expressly set forth in the preceding provisions. All contractual provisions required
by the U.S. DOT, as set forth in FTA Circular 4220.1F are hereby incorporated by reference. Anything to the
contrary herein notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict
with other provisions contained in this Agreement. The CONTRACTOR shall not perform any act, fail to
perform any act, or refuse to comply with any HART requests which would cause HART to be in violation of
the FTA terms and conditions.

(b) The CONTRACTOR shall include the above clause in each subcontract financed in whole
or in part with Federal assistance provided by FTA, modified only if necessary to identify the affected
parties.



ATTACHMENT 1.6 a) – DBE PARTICIPATION REPORT

Attachment 1.6 a) - Federal Requirements

DBE PARTICIPATION REPORT
This report shall be submitted with each invoice as a condition of payment under this Contract.

Project Name:

Contract No: Consultant Name:

Federal ID No.:
(OWP WE #, FTA Grant #, FHWA Project #) Contract Amount (including amendments): $

Current
(Invoice #_______________)

Total to Date

Period Covered By This Report: To

Total Invoice Amount (A) $ (B) $

Payment Requested:

DBE?
(Yes/No)

DBE Code
(if "Yes")

Prior Amount* Current Amount* Total Amount to Date*

Prime Consultant

$ $ $

Subcontractors (attach additional sheets as needed):

Name:
Type of Work: $ $ $

Name:
Type of Work: $ $ $

Name:
Type of Work: $ $ $

Name:
Type of Work: $ $ $

TOTALS $ $ (C) $

DBE Participation to Date (C/B) %

*Insert dollar amounts for DBEs only
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Attachment 1.6 a) - Federal Requirements

Acknowledgment of Prompt Payments by Contractors to Subcontractors:

As a duly authorized representative of the company I fully understand and testify that our company has complied
with the following prompt payment by Contractors to subcontractors, terms and conditions.

1) Any money paid to Contractor for work performed by a subcontractor shall be disbursed to the
subcontractor within ten (10) days after receipt of the money in accordance with the terms of the subcontract;
provided that the subcontractor has met all the terms and conditions of the subcontract and there are no bona fide
disputes on which the Contracting Officer has withheld payment.

2) Upon final payment to Contractor, full payment to the subcontractor, including retainage, shall be made
within ten (10) days after receipt of the money; provided there are no bona fide disputes over the subcontractor’s
performance under the subcontract.

________________________________ _______________________ _________
Printed Name and Title Signature Date
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Attachment 1.6 b) - Federal Requirements

This report must be submitted by the Consultant with the final invoice or request for payment under this
contract.

Project Title: _________________________________________

Consultant Name: ______________________________________

Project No.: Contract No.:

Period Covered by this Report: ___________________________

Contract Amount (including amendments): $ _________________

Final Payment Amount: $_____________________ Invoice No.: __________________

Total Payment to DBE: $____________

All Subcontractors (DBE and non-DBE) & DBE
Suppliers or Manufacturers

Type of Service or
Materials Provided

Subcontract Amount

Name
Address
Telephone No.
Name
Address
Telephone No.
Name
Address
Telephone No
Name
Address
Telephone No.

Add additional sheets as necessary.

Signature

Print Name & Title
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Attachment 1.6 b) - Federal Requirements

Acknowledgment of Prompt Payments by Contractors to Subcontractors:

As a duly authorized representative of the company I fully understand and testify that our company has
complied with the following prompt payment by Contractors to subcontractors, terms and conditions.

1) Any money paid to Contractor for work performed by a subcontractor shall be disbursed to the
subcontractor within ten (10) days after receipt of the money in accordance with the terms of the
subcontract; provided that the subcontractor has met all the terms and conditions of the subcontract and
there are no bona fide disputes on which the Contracting Officer has withheld payment.

2) Upon final payment to Contractor, full payment to the subcontractor, including retainage, shall be
made within ten (10) days after receipt of the money; provided there are no bona fide disputes over the
subcontractor’s performance under the subcontract.

________________________________ __________________________ _________
Printed Name and Title Signature Date
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Attachment 1.6 b) - Federal Requirements

Instructions for completing the final report of DBE participation:

All subcontractors, suppliers and manufacturers should be listed on the FINAL REPORT OF
DBE PARTICIPATION in the same order as listed in the proposal.

Project Title: Self Explanatory

Project No.: Self Explanatory

Period Covered by this Report: Same period as invoice period

Consultant Name: Self-Explanatory

Consultant No: Self-Explanatory

Contract Amount (including amendments): Less Mobilization, Force Account Items and
Allowance Items
Amendments should be listed separately
with an explanation of how it was allocated
to DBEs and non-DBEs

Invoice No.: Self-Explanatory

Final Payment Amount: Self-Explanatory

Total Payment to DBE Total $ amount paid to DBE

Acknowledgement of Prompt Payment Self-Explanatory


